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EVIDENCE. 


$133. Lire.—Verbal Admissions. — Subscribing Witness.— 
Beneficiary.—Verbal admissions or statements consisting of mere 
repetitions of oral statements made some time previous, are spe- 
cially liable to imperfection and mistake, and should be accepted 
with caution as evidence. The testimony of a subscribing wit- 
ness in whose presence a written instrument purports to have 
been executed, is the best but not the only evidence that may be 
given of its execution. Where the testimony of the wife of the 
attesting witness, and of the justice taking the acknowledgment, 
concurred in denying the personal assignment of a policy by 
the wife, there was sufficient evidence on which to found a ver- 
dict that such assignment had not been made, 

Pence vs. Conn. Mut. Life Ins. Co. 

Rep’d Jour’l, p. 746. [Ixp. 8. C. 
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$134. Frre—By Agent.—Knowledge of Insured.—Leading 
(Juestion.—It is competent for a respondent to prove that the ap- 
plication was the paper of the agent, and not of the insured, and 
that the latter did not know its contents at the time of signature, 
and that they did not correspond with his statements to the 
agent. Where the agent had only testified in a general way that 
he had filled up the application according to the answers of as- 
sured, the exclusion of a specific question whether he had sup- 
pressed a statement of incumbrance on the ground of repetition 
was error. Objection that a question was leading cannot be 
raised for the first time on review, 

Wilson vs. Moonan, 35 Wis., 321. 

It was error to exclude a question to the agent as to what re- 
spondent said on making the application. 


Hanson vs. Milwaukee Mech, Mut. Ins. Co. 
Rep’d Jour’l, p. 761. 


INSURABLE INTEREST. 


§135. Fire.—Under Conditional Sale.—H. agreed to, and did, 
advance to the M. 8. Co., a specified amount to enable it to culti- 
vate a farm, during the year, 1876, and the company executed to 
him its notes for the amount advanced. Asa part of the ad- 
vance he purchased and delivered to it, a certain number of 
mules. With the agreement that they were to remain his sole 
property until the notes should be paid, and when paid the title 
to the mules should pass to the company. It was authorized to 
plow with them a specified amount, and if it desired to plow more 
might do so, paying him for the excess at current rates. He had 
the right to use them in plowing for himself a specified amount, 
he to return them to the company in as good condition as when 
taken by him, and if the note should not be paid at maturity he 
might take possession of and sell them, or so many as might be 
necessary,fand after paying expenses of keeping and selling, should 
credit the remainder of the proceeds upon the notes, and if there 
should be any surplus pay the same to the company. Held, that 
the company had an insurable interest in the mules. 

Holbrook vs. St. Paul F. & M. Ins. Co. 

Rep’d Jour’l, p. 789. Minn. 8. C. 





Mortgage—Policy. 


MORTGAGE. 


§136. Fire—Loss Payable to Mortgagee.—Assignment of 
Policy.—Sufficiency of Notice—Right of Action—Invalid Incum- 
brance does not Avoid Policy.—The policy, insuring C., was pay- 
able to J. as his mortgage interest should appear, and provided 
that in case of loss immediate notice should be given by the as- 
sured. After the fire C. assigned the policy to D., who also held 
a mortgage of all interest above the claims of J. Held, that no- 
tice given by J. and D. was sufficient compliance with the re- 
quirement, C. having parted with all his interest. Held, that J 
and D. having assigned all their rights to the 8. M. Co., the latter 
could bring action in its own nane. The mortgage given to D., 
was invalid by reason of being upon a homestead, in which the 
wife did not join. Held, that this was not such an incumbrance 
on the premises as would avoid the policy under a provision 
against transfer without notice or consent. A valid incum- 
brance would render void the policy, irrespective of what opinion 


the assured might entertain in reference thereto. The legality or 
illegality of the incumbrance, and not the intention of the as- 
sured, must govern. 


Sutherland vs. Old Dominion Ins. Co., Sup. Ct. of Va.; Hubbard vs. 
Hartford F. Ins. Co., llth Am., 125; Thomas vs. Builder’s F. Ins. Co., 20 
Am., 317 ; Knight vs. Eureka Ins. Co., id., 778 ; Lindley vs. Union Ins, Co., 
id., 701. 


Watertown F. Ins. Co. vs. Grover & Baker Sewing Machine Co. 
Rep’d Jour’l, p. 705. Micon. &. C. 


POLICY. 


$137. Lire.—WNot Forfeited by Violation of Declaration in Ap- 
plication wh-n not a Covenant.—Representations and Warranty.— 
The insured declared in his application that he would not prac- 
tice any pernicious habit tending to the shortening of life. The 
policy provided that if any of the declarations in the applica- 
tion, on the faith of which it was issued, were untrue, it should 
be void. It was claimed that insured subsequently indulged in 
excessive drinking, from the effects of which he died. Held, that 
though declarations of existing facts in application may not of 
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themselves be warranties, they become such when the policy has 
been issued upon the faith of them. 

Washington Life Ins. Co. vs. Schaible, 1 W. N., 363; Jeffries vs. Life 
Ins. Co., 22 Wall., 47. 

Held, that declarations in the nature of future promises are not 
a warranty in the absence of a special policy provision covenant 
on the part of insured making them such, and the policy was not 
avoided by the violation of such declarations. 
Knecht vs. Mutual Life Ins. Co. 
Rep’d Jour’l, p. 639. Pa. 8. 0. 


§ 1388. CasvaLty.—Against Hail_—Construction of Stipulation 
Regarding Appraisement of Damages.—The policy, insuring 
against damage from hail, provided that the damage should be 
determined by appraisers appointed by the company, and in 
case the appraisement was less than a twenty-fifth of the value, 
no claim should be made on the company, and the insured 
should bear the expense of the appraisement ; also, that on de- 
mand of the agent the cost of the assessment should be de- 
posited by the insured before the assessment was made. Held, 
that the company was entitled to demand the security before 
making an appraisement, irrespective of the amount of damage, 
which was actually done, and no recovery could be had unless 
such security had been deposited. Held, that instructions that 
more than one twenty-fifth part must have been destroyed in or- 
der to recover were rightfully refused. It was only necessary 
to show that the extent of loss reached this proportion. Held, 
that instructions to determine the real fraction of damage done, 
and then to rate wheat at $12 per acre and oats at $9 per acre, 
when taken in connection with what follows, being obscure and 
incomprehensible, were misleading and called for a reversal of 
judgment. 

Washington Ins. Co. vs. Merch. & Manufrs. Ins. Co., 5 Ohio St., 450. 

Mutual Hail Ins. Co. vs. Wilde. 

Rep’d Jour'l, p. 765. Nes, 8. C. 


§ 139. Lire.—Construction of Endowment.—Forfeiture.—Mass. 
Law.—A ten-year endowment policy, payable to the insured in 
case he survived that period, or to a beneficiary in case of his 
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previous death, provided “that if any premium due upon this 
policy shall not be paid at the day when the same is payable, 
this policy shall thereupon become forfeited and void ; this con- 
dition, however, being subject to the provisions of the 186th 
chapter of the acts of the legislature of Massachusetts in the 
year 1861, entitled ‘An act to regulate the forfeiture of policies 
of life insurance.’” The statute continues in force all life poli- 
cies for a temporary period after failure to pay any premium, ac- 
cording to the net reserve. The insured failed to pay the last 
premium, and survived the period. Held, that the expiration of 
the endowment period must be regarded as equivalent to the 
death of the insured within the meaning of the statute, and the 
reserve being sufficient to keep the policy in force, he was enti- 
tled to the sum insured, less the amount due for the unpaid 
premium. 

Carter vs. John Hancock Mut. Life Ins. Co. 

Rep’d Jour’l, p. 737. Mass. 8. J. C. 


§ 140. Frme—Issue by a Corporation Not Essential to Vali- 
dity.— Construction of “ Contained in.”-—The M. 8S. Co., claiming 
to be a corporation, and conducting a certain business, took out 
a policy of insurance upon personal property, which it claimed 
to own. Held, that as, if the association was not a corporation, 
it was in law a partnership, and as such could hold personal pro- 
perty and make contracts in the name it assumed, it is immater- 
ial, so far as concerns the validity of the policy, whether it was 
or was not a corportion. The policy was upon thirty-six mules, 
“all contained in the two-story frame barn, (36 x 100 ft.,) situate 
(detached) on Sec. No. 19, Town No. 140, Range 43; in 
Becker County, Minnesota.” Held, that the words “ all contained 
in,” etc., are merely matter of description for identification of 
the property insured, and not a warranty that the mules should 
remain in the barn, nor a condition that the risk should cease if 

they were taken out of it. ; 

Everett vs. Ins. Co., 21 Minn., 76. 

Contracts of insurance, are, unless the language forbids it, pre- 
sumed to be made with reference to the character of the pro- 
perty insured, and to the owner’s use of it in the ordinary way, 
and for the purpose for which such property is ordinarily held 
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and used, and a general condition against increase of risk must 
be held to refer to the risk incident to such use. 
Holbrook vs. St. Paul F. & M. Ins. Co. 


PRACTICE. 


$141. Fire.—Submission to Jury after Demand for Dismis- 
sal of Case-—Where defendant asked the court to dismiss the 
complaint on the ground that plaintiff had failed to make out a 
case, thus conceding that there was nothing to submit to a jury, 
error in not submitting certain facts to the jury which was not 
requested, cannot be alleged on appeal. 

Winchell vs. Hicks, 18 N. Y., 558 ; Excelsior Fire Ins. Co. vs. Royal Ins. 
Co., 55 N. Y., 343. 


Pelton vs. Westchester F. Ins. Co. 
Rep’d Jour’l, p. 493. 


PREMIUM. 


$142. Lire.—Fovrfeiture of Policy for Non-payment of.—Con- 
struction of Mass. Non-forfeiture Law.—Paid-up Policy.—A ten- 
payment life policy contained this clause: “ At any time after one 
annual premium has been paid, as stipulated in this policy, it may 
be surrendered at the option of the assured; and he is entitled 
to receive in lieu thereof, a paid-up, or non-forfeiture policy for 
an amount pro rata of the annual premiums paid, to wit, for one 
tenth of the amount insured by this policy, for each and every 
premium paid therein. Provided expressly, and this policy is 
made, and it is accepted by the assured upon the following ex- 
press conditions, to wit: That if the premium, or any premium 
note given therefor, or any part of either, shall not be paid to 
said company on or before the time specified for the payment of 
the same, this policy shall thereupon be forfeited and be null and 
void ; this condition, however, being subject to the provisions of 
the 186th chapter of the acts of the legislature of Massachusetts, 
in the year of 1861, entitled ‘ An act to regulate the forfeiture of 
policies of life insurance.’” That State continues in force all life 
policies for a time, reckoned according to their net value, not- 
withstanding a failure to pay the premium, provided that notice 
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of the claim and proof of the death shall be submitted to the 
company within ninety days after the decease of the assured. 
The insured paid eight premiums, after which he paid nothing, 
and died four years later. It was claimed that the payments 
were sufficient to keep the policy in force under the law, but that 
being ignorant of its existence, notice was not given within the 
ninety days. Held, that equity could not relieve against the for- 
feiture imposed by neglect to give notice within the required 
time. Held, that the insured might at any time after one annual 
premium, choose between a temporary extension under the Mas- 
sachusetts law or a paid-up policy ; the option is not limited to 
time before the next annual premium came due. The forfeiture 
was simply of the original policy, except as kept in force by the 
statute. Held, that the right of insured to such a paid-up 
policy was not personal, but a right of property which belonged 
to his administratrix as well. 

Citing Bushing’s Exr’s vs. Union Mut. Life Ins. Co., Ins. L. J., March, 
1879. 


Winchell et al. vs. John Hancock Mut. Life Ins. Co. 
Rep’d Jour’l, p. 651. U.S. C. C. Mass. 


§143. Lire.—Forfeiture for Non-payment in Case of Endow- 
ment Policy.—Construction of Mass. Non-forfeiture Law.—A ten- 
year endowment policy, payable to the insured in case he sur- 
vived that period, or to a beneficiary in case of his previous death, 
provided “ that if any premium due upon this policy shall not be 
paid at the day when the same is payable, this policy shall there- 
upon become forfeited and void ; this condition, however, being 
subject to the provisions of the 186th chapter of the acts of the 
legislature of Massachusetts in the year 1861, entitled ‘An act 
to regulate the forfeiture of policies of life insurance.’” The sta- 
tute continues in force all life policies for a temporary period after 
failure to pay any premium, according to the net reserve. The 
insured failed to pay the last premium, and survived the period. 
Held, that the expiration of the endowment period must be re- 
garded as equivalent to the death of the insured within the mean- 
ing of the statute, and the reserve being sufficient to keep the 
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policy in force, he was entitled to the sum insured less the amount 
due for the unpaid premium. 
Carter vs. John Hancock Mut. Life Ins. Co. 


PREMIUM NOTE. 


§144. Lire.—For a Paid-up Policy.—Construction of Con- 
tract.—Liability in Case of Non-delivery of Policy.— Allegations 
in Answer.—Suit was brought by a life company on a promissory 
note payable in two years, with interest, “for value received, 
without any relief whatever from valuation or appraisement laws,” 
etc. On the note was a memorandum, that a part of the note 
was to draw interest from date, and the rest from date of next 
renewal. The answer set up a want of consideration ; that the 
note was executed in consideration of a paid-up policy for the 
value of the note, to be issued and delivered ; and that although 
a reasonable time had elapsed, plaintiff neglected and refused to 
deliver it, wherefore the consideration for the note had failed. 
Held, that as no time was stated in the answer for the delivery of 
the policy, and as the value of the note could not be ascertained 
until after its payment, the contract was for a delivery of the pol- 
icy after payment of note, according to the answer. Held, that 
the allegations in the answer were not sufficient to show a fail- 
ure of the consideration. 

Franklin Life Ins. Co. vs. Cardwell et al. 

Rep’d Jour'l, p. 769. 
TITLE. 


§145. Lire.—O/f Public Administrator to Proceeds of Policy. 
—Pleading.—The public administrator of St. Louis County, Mo. 
filed in the clerk’s office of the Probate Court of that county a 
motion addressed to the judge of the court, giving notice that he 
had taken charge of the estate of B., “late of the county of St. 
Louis,” for the purpose of administration, and immediately, with- 
out presenting previous proofs, or giving the company notice of 
his claim, commenced suit to recover on the policy. B., at the 
date of the policy and time of his death, was a citizen of an- 
other State, where letters of administration had been granted, 
and was at no time acitizen of Missouri, nor had any estate 
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there. Held, that the administrator had no authority to admin- 
ister the estate, and no cause of action against the company, and 
the latter, whatever its liability, was not bound to litigate with 
him. 

Distinguishing Wetzel vs. Waters, 18 Mo., 396; Riley’s Adm’r vs. 
McCord’s Adm’r, 24 Mo., 267 ; Lancaster, Adm’r, vs. Washington Life Ins, 
Co., 62 Mo., 121 ; Johnson vs. Beazley, 65 Mo., 250. 

Held, that an answer disputing simply his right to administer 
this estate, but not his right, as administrator, to perform all the 
legitimate functions of his office, is not questioning his authority 
in a collateral proceeding. Held,that such an answer was in 
bar, not in abatement, and an answer to the merits without a pre- 
vious disposition of the administrator’s right by the court was 
not a waiver of objections founded on the latter. 

Union Mut. Life Ins. Co. vs. Lewis. 

Rep’d Jour’l, p. 533. U.S. 8. C. 


$146. Fire.—Fntire and Unconditional Ownership.—Knowl- 
edge of Agent.—The policy stipulated that if the interest of the 
insured was other than the entire and unconditional owner- 
ship it must be so represented, or the policy should be void. The 
insured held under a contract of purchase from the plaintiff, on 
condition that he should erect a building worth $1,000, keep the 
premises insured, assigning the policy to plaintiff, and make cer- 
tain stipulated payments, and in the event of failure the plaintiff 
might declare the contract forfeited. The building had been 
erected, part of the first payment had been made, and the pre- 
mises were in possession of insured, and plaintiff had not insisted 
on the forfeiture, but had recognized the rights of insured. There 
was no written application, but insured had stated in reply to in- 
quiries by the agent that he owned it, that there was no mort- 
gage, but that he owed a small amount for material and labor. 
The policy described the property as “his.” Held, that the in- 
sured was in equity to owner, and as a question of law there was 
no misrepresentation as to title. 

Moore vs. Burrows, 34 Barb., 173 ; Hathaway vs. Payne, 34 N. Y., 103 ; 
Cogswell vs. Cogswell, 2 Edw. Ch. Reports, 238. Paine vs. Miller, 6 
Vesey Jr., 349 ; Shotwell vs. Jefferson Ins. Co., 5 Bosw., 247, 257 ; Acer vs. 
Merchants Ins. Co., 57 Barb., 68 ; Chase vs. Hamilton Mutual Ins. Co., 22 
Barb., 527 ; Tyler vs. Etna Fire Ins. Co., 12 Wend., 513, 
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Held, that where it appeared from the evidence, and an indorse- 
ment on the policy, that the defendant’s agent had knowledge of 
the real nature of the ownership, knowledge of the agent was 
knowledge of the company, and the latter could not assert ignor- 
ance on technical grounds for the purpose of defeating the con- 
tract. 

McCulloch vs. Norwood, 58 N. Y., 562 ; Van Schaick vs. Niagara F. Ins. 
Co., 68 N. Y., 484. 

Pelton vs. Westchester F. Ins. Co. 


WIFE’S POLICY. 


§147. Lire.—Assignment by Husband Without Consent of 
Wife Invalid.— Effect «f Delivery.—Insolvency of Husband.—Ti- 
tle.—Evidence.—The mere manual delivery of a life policy as se- 
curity for a debt is of no consequence in an issue as to whether 
all right and title were assigned, unless such delivery was made 
by the owner of the policy or some party duly authorized, and a 
jury would be justified in finding specially that such policy was 
not delivered. Where the policy was on the life of the husband 
for the benefit of the wife, and the issue of the husband’s insol- 
vency, and consequently of the wife’s title to the exclusion of 
creditors, was not involved in the trial, it was not error to instruct 
that the title vested exclusively in the wife, and her husband had 
no authority to assign the policy without her consent. Even if a 
creditor could maintain an action for recovery on a wife’s policy 
on the ground of the insolvency of the husband at the time it 
was taken out in Indiana, which is not conceded, he could only 
recover the aggregate amount of premiums paid by the husband. 
Instructions that the plaintiff, claiming under an alleged assign- 
ment by the wife, must prove her personal signature, and that 
delivery was by her or her authority, and that mere possession 
gave no title to the policy, were correct where there was no evi- 
dence that she had authorized any one to sign for her. The re- 
lationship of a husband is no evidence that he was authorized 
to assign a policy by his wife. 

Pence vs. Conn. Mut. Life Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF NEW YORK. 


WILLIAM R. GRACE anp oruers, 
vs. 


AMERICAN CENTRAL INS. CO., or St. Lovts.* 


The insured employed N., an insurance broker, to procure the insurance, who in 
turn employed A., also a broker. The policy was obtained by A., and his 
name was indorsed on it as the agent receiving it. The policy contained the 
following provision : ‘‘ This insurance may be terminated at any time at the 
request of the assured. * * * The insurance may also be terminated at 
any time at the option of the company on giving a notice to that effect, and re- 
funding a ratable proportion of the premium for the unexpired term of the 
policy. Itis a part of the contract that any person other than the assured 
who may have procured this insurance to be taken by this company shall be 
deemed to be the agent of the assured named in this policy, and not of this 
company under any circumstances whatever, or in any transaction relating to 
this insurance.” Shortly after, the company notified N. of their election to 
cancel. N. accepted the notice and promised to return the policy. The prop- 
erty was destroyed on the following night, before the insured had learned of the 
cancellation. 


Held, that the object of the clause was to provide for a method of terminating the 
insurance, and the intention of the parties was that a notice to the party pro- 
curing the insurance should be sufficient for that purpose. 


* Decision rendered June 26, 1879. 
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Held, that evidence of a universal custom to notify the broker procuring the insur- 
ance was admissible to show the intention of the parties in the language used. 


Held, that where the evidence of such custom was positive and uncontradicted, it 
was unnecessary to submit to the jury whether the custom had been proved. 


Held, that evidence of an understanding that the notice in such cases does not 
take effect until a reasonable time, was rightly rejected as tending to vary the 
contract. 


Held, that A. was the only person known to the company in the transaction ; the 
acceptance of the policy by the insured was a ratification of his act, and he was 
the person who procured the insurance within the meaning of the policy. 


Judgment for defendant, 


Wivcuester Brirron, for Plaintiffs. 
Grorce W. Parsons, for Defendant. 


Benepict, J. 

This case comes before the court upon a motion for a new trial. 

The action is brought upon a policy of insurance, to recover for the 
destruction by fire of certain lumber belonging to the plaintiffs. A 
trial was had before the court and a jury, when a verdict was ren- 
dered for the defendant. The plaintiffs now move for a new trial, 
upon exceptions to certain rulings of the court made at the trial. 

The evidence shows that the plaintiffs had instructed one Noyes, an 
insurance broker in New York, to procure for them insurance to a 
large amount upon a quantity of lumber. Noyes employed F. H. An- 
thony, also an insurance broker, to effect insurance in Brooklyn, and 
accordingly Anthony procured several policies in the name of the 
plaintiffs. Among them was the policy in suit, which, when procured, 
was passed to the possession of the plaintiffs. This policy contained 
the following clause: ‘‘ 8. This insurance may be terminated at any 
time at the request of the assured, in which case the company shall 
retain only the customary short rates for the time the policy has been 
in force. The insurance may also be terminated at any time at the 
option of the company on giving notice to that effect, and refunding 
a ratable proportion of the premium for the unexpired term of the 
policy. Itis a part of this contract that any person other than the 
assured who may have procured this insurance to be taken by this 
company shall be deemed to be the agent of the assured named in 
this policy, and not of this company under any circumstances what- 
ever, or in any transaction relating to this insurance.” 

A few days after the delivery of this policy the defendant notified 
Anthony of their election to terminate the policy at that time. 
Anthony accepted the notice and promised to return the policy. On 
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the following night a fire occurred by which the property insured was 
destroyed. At the time of the fire the plaintiffs had no knowledge of 
what had taken place between the defendant and Anthony in regard 
to terminating the insurance. 

Upon these facts the plaintiffs requested the court to instruct the 
jury to find a verdict for the plaintiffs for the amount of the policy, 
$5,447.37. The request was refused, and the plaintiffs excepted. 

This exception presents for determination the main question in dis- 
pute between these parties, viz., whether the notice of termination 
given by the defendant to the broker Anthony, and accepted by the 
latter in behalf of the plaintiffs, had the legal effect to terminate the 
insurance. If such was the effect of that notice, the ruling in ques- 
tion was right. If such was not its effect a verdict fur the plaintiffs 
for $5,447.37 should have been directed as requested by the plaintiffs. 
Upon this question my opinion is that the insurance was terminated 
by the notice of termination given to the broker Anthony, and that 
the ruling excepted to was right. The contention on the part of the 
plaintiffs is that Anthony was not the agent of the plaintiffs for the 
purpose of accepting notice of termination of the insurance, and the 
notice given to Anthony could not therefore affect the plaintiffs’ rights 
under the policy. 

The contention on the part of the defendant is that the effect of 
the 8th clause of the policy above set forth was to enable the insurer 
to terminate the insurance at any time by giving notice to the person 
who procured the insurance to be taken, and that Anthony was such 
person. The determination of this question depends upon the effect 
to be given to the 8th clause of the policy above set forth. In consid- 
ering this clause it will be observed that the apparent object of the 
clause is to provide a method of terminating the insurance ; no other 
subject is especially mentioned in it. It contains a specific provision 
for the termination of the insurance by the insured, which is followed 
by a specific provision for the teruination of the insurance on the 
part of the insured by giving notice to that effect, and then follows 
the provision that in case the insurance has been procured by a per- 
son other than the insured, such person shall be deemed to be the 
agent of the assured—“ in any transaction relating to this insurance.” 
That terminating the risk is a transaction relating to the insurance 
cannot be denied, and inasmuch as the method of conducting such a 
transaction is the subject to which the prior portion of the clause is 
“devoted, the natural inference is that the subsequent general phrase, 
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‘‘any transaction relating to this insurance” was intended to cover 
the transaction provided for in the former part of the clause, viz., a 
termination of the risk by means of a notice to that effect. No 
language is to be found in any part of the policy indicating an in- 
tention to give a limited effect to the phrase, “ any transaction relating 
to this insurance,” and in the absence of language indicating such 
an intention it is difficult to find ground on which to deny to the 
words used, their natural significance and scope. 

The position taken by the plaintiffs is that the words “relating 
to the procurement of,” must be supplied, and the phrase construed 
as if it read “any transaction relating to the procurement of this in- 
surance.” The only ground upon which such a material addition is 
based is that without some such limit results clearly never intended 
would follow from the phrase, such as permitting the broker to cancel 
the policy, or, under clause eleven, bind the assured in the mat- 
ter of repairs by the insurer. 

I think reason can be found for denying to the clause in question 
any effect in the cases suggested, and for limiting the effect of the 
phrase “any transaction relating to this insurance” to the subject 
matter of the clause of which it forms a part ; but however this may 
be, still the fact that the language if given its ordinary significance 
will work hardships under some circumstances is no good reason 
for adding words of limitation not used by the parties. Provisions 
in policies which are intended to and do render the contract of little 
value to the insured are common enough. If it had been the inten- 
tion of the parties that the phrase under consideration should be 
limited to acts relating to the procurement of the insurance it would 
have been easy to say so, and no reason has been assigned for an 
omission to disclose such an intention by the language employed. 
In truth, an intention to refer to acts done subsequent to the pro- 
curement of the policy is affirmatively indicated by the words ‘‘ who 
my have procured this insurance,” and my conclusion, drawn from 
the language employed in the policy, is that these parties intended 
to agree that in case of an election by the defendant to terminate 
the risk, such termination might be effected by notice given to the 
broker who procured the insurance to be taken. This conclusion is 
strengthened by the evidence introduced by the defendant showing 
a universal custom, in cases where the insurer intends to terminate 
a risk, to give the notice of termination to the broker who procured 
the risk. The admission of this evidence was objected to by the 
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plaintiffs, but the evidence was competent, not indeed to make thereby 
a contract for the parties, or to alter the contract that was made, 
or to show authority in Anthony, but to show the circumstances un- 
der which the contract was made for the purpose of throwing light 
upon the intention of the parties in using the language which they 
employed. For this purpose the evidence in regard to custom was 
competent. 

The fact that the language employed in clause eight, as I have 
understood it, tends to render the policy a contract in harmony with 
the usage of the trade, goes to confirm the correctness of that under- 
standing. Bnt it is said the court erred in not submitting to the 
jury the question whether the existence of such a usage had been 
proved. The evidence in relation to the custom was positive and 
wholly uncontradicted. It permitted but one conclusion, namely 
that the custom contended for already existed. There was nothing 
therefore for the jury to pass on, and the court had aright to treat the 
custom as a fact proved, and to construe the contract in the light of 
that fact. 

Evidence of the practice in regard to giving notice of termination 
of the risk having been admitted, the plaintiffs offered to show that 
when in accordance with that practice notice is given to the broker 
the understanding is that the notice does not take effect until a rea- 
sonable time has elapsed. This offer was rejected, and the correct- 
ness of that ruling is also called in question upon this motion. 
The reason for the rejection of the plaintiffs’ offer was that it was 
an attempt by evidence of usage to change the contract which the 
parties had made. The agreement in the policy is that the insur- 
ance is to be terminated when notice to that effect is given. The 
policy does not provide for any lapse of time after the giving of 
the notice during which the insurer is to be bound; on the con- 
trary the contract states that the insurance terminates on giving 
the notice. The evidence offered by the plaintiffs was therefore im- 
material. The plaintiffs take nothing by their exception to the ex- 
clusion of their offer. 

There remains the question whether the evidence shows Anthony 
to be the person who procured the insurance to be taken, within the 
meaning of the 8th clause of the policy.: As to this there is no room 
for doubt. The only person known to the defendant as the person 
procuring the insurance was Anthony. The principals never met. 
Anthony procured the insurance, the policy was sent to him, his 
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name was indorsed upon it as the agent procuring it. The plain- 
tiffs received the policy so procured, and are now suing upon it. 
It is true the plaintiffs did not employ Anthony directly, but they 
employed Noyes, who in turn employed Anthony, and the plaintiffs, 
by accepting the policy procured by Anthony, ratified the employ- 
ment of Anthony. They have adopted as their own the act of An- 
thony in entering into a contract in their behalf, one provision of 
which contract is that notice of termination of the insurance given 
to Anthony should be equivalent to notice given to them. 

My conclusion, therefore, is that none of the exceptions {taken at 
the trial afford ground for setting aside the verdict, and that judg- 
ment must be entered for the defendant. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Novemser Term, 1878. 


WILLIAM C. CARTER 
vs. 


JOHN HANCOCK MUTUAL LIFE INS. CO. 


A ten-year endowment policy, payable to the insured in case he survived that pe- 
riod, or toa beneficiary in case of his previous death, provided ‘that if any 
premium due upon this policy shall not be paid at the day when the same is 
payable, this policy shall thereupon become forfeited and void ; this condition, 
however, being subject to the provisions of the 186th chapter of the acts of.the 
legislature of Massachusetts in the year 1861, entitled ‘An act to regulate the 
forfeiture of policies of life insurance.’ ” 

The statute continues in force all life policies for a temporary period after failure 
to pay any premium, uccording to the net reserve. The insured failed to pay 
the last premium, and survived the period. 


Held, that the expiration of the endowment period must be regarded as equivalent 
to the death of the insured within the meaning of the statute, and the reserve 
being sufficient to keep.the policy in force, he was entitled to the sum insured, 
less the amount due for the unpaid premium. 


Judgment affirmed. 


Sours, J. 

The plaintiff holds a policy on his own life, issued by the defendant, 
dated in August, 1866, and payable to a person named in it in case 
of the plaintiff's death within ten years, but to the plaintiff if he 
should survive that period. It is termed an endowment policy. It 
contains an express condition “that if any premium due upon this 
policy shall not be paid at the day when the same is payable, this 
policy shall thereupon become forfeited and void ; this condition, 
however, being subject to the provisions of the 186th chapter of the 
acts of the legislature of Massachusetts in the year 1861, entitled ‘ An 
act to regulate the forfeiture of policies of life insurance.’” The plain- 
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tiff paid in cash or by his own notes all the several annual premiums 
except the last one, due in August, 1875. This he did not pay. The 
company had due notice that the plaintiff had survived the period of 
ten years named in the poljcy. The question to be decided is whether, 
notwithstanding his failure to pay the last premium, he is now entitled 
to recover the amount of the insurance. This depends on the effect 
to be given to the reference in the policy to the statute of 1861. It 
is not necessary, in deciding this case, to consider the question 
whether the statute of 1861 applies, by its own force, to endowment 
insurance policies, so called, because the forfeiture clause in the plain- 
tiff’s policy is in terms made subject to the conditions of that statute. 
The only question, therefore, is as to the construction to be given to 
the forfeiture clause thus qualified. 

The defendant contends that the effect of the statute when incor- 
porated into the policy is merely to keep it alive for a certain period 
of temporary insurance after the failure of the insured to pay the 
stipulated premium when due, and to make the sum insured payable 
only in case of the death of the insured before the expiration of that 
period. The plaintiff, on the other hand, contends that the effect is 
to make the sum insured payable if either the death of the insured or 
the expiration of the ten years occurs during the period of temporary 
insurance. The defendant relies on the language of the second sec- 
tion of the statute, which provides that if the death of the insured oc- 
curs within the term of temporary insurance, the company shall be 
bound to pay the amount of the policy ; and argues that as the sta- 
tute specifies the death as the contingency on which the liability to 
pay depends, there can be no liability after the failure to pay the pre- 
mium except in case of death. 

It is to be observed, however, that the purpose of the statute is 
merely to establish a rule which shall enable the insured to reap the 
full benefit of premiums paid before default on his part, and at the 
same time to secure to the insurance company, in case it is obliged to 
pay, the full amount of the premiums which the terms of the policy 
call for. It is not the purpose of the statute to make a new contract 
between the parties, nor to make any change in the time when the 
amount of the policy becomes payable. No difficulty of construction 
arises when the statute is to be applied to a policy for life without 
the endowment feature. Such policy is payable on the death of the 
assured, and the language of the statute is equivalent to saying, “If 
the event, on the happening of which the policy becomes payable, oc 
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curs during the term of temporary insurance, the company shall be 
bound to pay.” As .applied te a pure life policy, the words of the 
statute cannot have any other meaning than this ; and when the 
statute provisions are adopted in an endowment policy, for the pur- 
pose of qualifying the forfeiture clause, the clause thus qualified isto be 
so construed as to give the insured its full benefit, without altering any 
other provision of the policy, if this can be done without violating any 
rule of law. In the endowment policy, the expiration of ten years 
from its date is the occurrence of an event on the happening of which 
the policy becomes payable. As regards the right to receive, and 
the obligation to pay the amount of the policy, it is equivalent to the 
death of the insured in a pure life policy. In construing the forfei- 
ture clause as qualified by the importation of the statute into it, we 
must, therefore, regard the expiration of ten years as equivalent to 
the death of the insured, so far as regards the question when the 
policy becomes payable. There is no hardship to the defendant in 
this construction, because it is permitted to deduct from the amount 
of the policy all unpaid premium, with interest from the day it became 
due to the day when the amount of the policy becomes due, so that it 
is put in precisely the same position in which it would have been if 
the premium had been duly paid. The construction contended for 
by the defendant might impose serious hardship on the insured. The 
premium provided for by policies is fixed with reference to the en- 
dowment feature, and is, of course, much larger than is paid for a 
pure life policy when the age of the insured is such that his expec- 
tation of life is largely in excess of the period at the end of which the 
amount of the policy is made payable. It would be altogether to 
the advantage of the insurance company to hold that the policy 
should be payable only in case of death within the term of tempor- 
ary insurance, though such term might run for years after the end of 
the period named in the policy, and that the company in case the life 
dropped might deduct from the amount of the policy the large un- 
paid endowment premium with the accumulated interest during those 
years. The more valuable the policy at the time of the default, the 
greater might be the advantage to the company in such case. 

The result is that, as the plaintiff survived the period of ten years, 
and duly notified the defendant of the fact, and the value of the policy 
when he failed to pay the premium was sufficient to furnish a pre- 
mium for a temporary insurance for a term extending beyond the ex- 
piration of said ten years, he is entitled to recover, and the defendant 
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is bound to pay the amount of the policy less the amount due from 
him to the defendant. No objection having been made to the amount 
of the judgment of the Supreme Court, if the plaintiff is entitled to 
recover anything the entry must be affirmed. 

Judgment affirmed. 


UNITED STATES CIRCUIT COURT. 
DISTRICT OF VERMONT. 


Fesruary Term, 1879. 


SAMUEL T. BROOKS er Ux. 
vs. 


PHGENIX MUTUAL LIFE INS. CO. 


An endowment policy was taken out by the plaintiff in Vermont for the benefit of 
his wife, in a Connecticut company. He was shown a circular of the company, 
setting forth that one half of the first four premiums would be payable in notes, 
after which dividends would be applied directly to the payment of premiums, 
and that in the settlement of all mutual policies, a dividend would be allowed 
for each year on which the assured had received no dividend. The first pre- 
mium was paid half in cash and half in a note for one year, which note pro- 
vided that the policy and all profits thereon were hypothecated to the company 
tor its payment. Before a second payment was made, a letter from the general 
agent in response to a query, informed the insured that in the settlement of all 
niutual policies dividends were allowed which canceled the notes. Premiums 
were paid during three more years, partly in notes and afterward in cash, until 
the maturity of the policy, the last receipt declaring it was continued in force 
until the date of its maturity, but in case any notes given as part of cash pre- 
miums should not be paid on or before maturity the policy should be void. 
Both the company’s charter and the law of Vermont provided that policies of 
this kind should inure to the separate benefit of the wife. 

Held, that all rights in the policy belonged exclusively to the wife, and the hus- 
band had no authority to create any lien upon it for the payment of the notes, 
and she was entitled to receive the full amount whether the notes had been 
paid or not. 


Held, that even were it otherwise, the representations of the company would enti- 
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tle the insured to the benefit of dividends sufficient to offset his notes, since 
dividends of fifly per cent had been declared during those years by the com- 
pany, while none had been allowed on this policy. 


H-ld, that the representations were not made good by allotting against the notes a 
smaller dividend, which was declared during subsequent years. 


Held, that the test of the jurisdiction of the U.S. Circuit Court is whether the 
amount in dispute, not the amount claimed, exceeds $300. 


Judgment for plaintiffs. 


H. C. Ing, for Plaintiff. 
W. P. Smrru and L. P. Potann, for Defendant. 


WHEELER, J. 

This is an action of assumpsit upon an endowment policy of assur- 
ance upon the life of Samuel T. Brooks, and has been tried by the 
court upon written waiver of a jury. The rights of the parties are 
to be determined upon the legal effect of the contract in respect to 
this assurance entered into by them. The principal contract was pro- 
cured by Samuel T. Brooks for the benefit of the other plaintiff, his 
wife. He was shown a circular of the defendant company, in which it 
was set forth that one half of the first four premiums would be pay- 
able in notes, after which dividends would be applied directly to the 
payment of premiums, and that “in the settlement of all mutual 
policies a dividend will be allowed for each year on which the assured 
has received no dividend.” The annual premium was fixed at two 
hundred and twenty-one dollars. He paid one hundred and ten 
dollars and fifty cents in cash, and executed his note for the same 
amount payable in one year, with interest annually at six per cent in 
advance, which specified what it was for, and provided that the “ policy, 
and all payments and profits which may become due thereon, are 
hereby pledged and hypothecated to said company for the payment 
of this note,” and delivered it to the company. 

The policy thereupon issued, dated April 6, 1866. The operative 
part of it material to the present inquiry ran thus : “This policy of 
assurance witnesseth that the Phoenix Mutual Life Insurance Com- 
pany, in consideration of the representations made to them in the ap- 
plication for this policy, and of the sum of two hundred and twenty- 
one dollars to them in hand paid by Lucy C. M. Brooks, and of the 
annual premium of two hundred and twenty-one dollars to be paid on 
or before the sixth day of April in every year during the continuance 
of this policy, do assure the life of Samuel T. Brooks, of St. Johnsbury, 
in the County of Caledonia, State of Vermont, for the sole and separ- 
ate use and benefit of the said Lucy C. M. Brooks, in the amount of 
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two thousand dollars, payable to the said Lucy C. M. Brooks, or her 
executors, administrators or assigns, on the 6th day of April, 1878,” 
and “in case the said assured shall not pay the said annual pre- 
miums on or before the several days hereinafter mentioned for the 
payment thereof, then and in every such case the said company shall 
not be liable to the payment of the sum insured, or any part thereof, 
and this policy shall cease and determine.” Before making the se- 
cond annual payment a doubt arose in the mind of Mr. Brooks as to 
whether these notes would be deductible from the policy in case he 
should live till it should become due, and he wrote to the general 
agent of the company inquiring how that would be, and received an 
answer stating that “in the settlement of all mutual policies we al- 
low dividends and they cancel the notes.” 

Relying upon this statement, as well as upon what he had before 
read in the circular, he proceeded to make payments upon the policy 
in the remaining three of the first four years, giving notes like the 
first for one half of the premiums and paying the other half, with in- 
terest on the notes, in money. The dividends declared by the com- 
pany in those four years were fifty per cent of the amount of the pre- 
miums, and just equal to the amount of the notes. After those years 
the premiums were settled in such manner that there is no question 
about them. At the settlement of the last a receipt was given dated 
April 6, 1877, in which it was stated that “said contract, with all its 
conditions, is hereby continued in force until the 6th day of April, 
1878, and no longer. But in case any note or notes given as part of 
cash premiums on said policy shall not be paid on or before maturity 
thereof, said policy shall at once become void without further 
notice.” 

In the year 1878 the company declared a dividend of twenty per 
cent on the amount of premiums paid on policies of this class ; they 
estimated that the three succeeding dividends would be of the same 
amount, and computed the amount due on the policy by deducting 
the amount of the four notes, after applying four dividends of that 
amount upon them, and offered the amount to the plaintiffs, which 
they refused, claiming the full two thousand dollars, and brought 
this suit to recover that amount in the State court. After removal of 
the cause from that court the plaintiffs received the amount which the 
defendants admitted to be due, with interest and costs to that time. 
The plaintiffs sue in the right of the wife, and claim that the notes 
given under the representations made in respect to their being given 
should be considered as satisfied by the dividends declared in the 
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years in which they were given, or by other dividends sufficient to 
cancel them, and not collectable of any one ; but if not so satisfied, 
and collectable of Mr. Brooks, that they cannot reduce the amount 
which the wife is entitled to by the terms of the policy itself. 

The defendant claims that the premiums have not been paid but 
by the notes, and that they are made a charge upon the policy, and 
the amount due thereon, by their express terms, by which the wife is 
bound. 

The policy sets forth the undertaking of the company only. That 
was, to pay the sum of two thousand dollars at the time specified if 
the premiums should be paid. The right to dividends grew out of 
becoming a member of the company, and was not set forth in any 
written contract. There was no agreement to pay the premiums. 
The policy could not be continued in force, except for its value under 
the law as being non-forfeitable, without paying them, but whether 
they should be paid. and it should be continued in full force, or pay- 
ment should be omitted and it left to fall back to its existing value, 
was optional with Mr. and Mrs. Brooks, wholly. 

The statements in the prospectus and letter of the agent were re- 
presentations as to how the condition for keeping the policy on foot 
could be performed. They did not affect, nor profess to affect, the 
agreement of the company to pay if the condition should -be per- 
formed. They bound the company to accept certain things as per- 
formance. The condition was performed as was represented would 
be accepted ; what was done was accepted, and the acceptance was 
evidenced by the receipt of April 6, 1877, by the terms of which the 
policy was continued in force until April 6, 1878, when it fully ma- 
tured, and the sum specified became due to the wife. There is nothing 
in the case which can by any construction, or is claimed to, diminish 
the right of the wife to the two thousand dollars promised to be paid, 
except the giving of the four notes by the husband, and his agreement 
contained in them that the policy, and all payments or profits which 
might become due thereon, were thereby pledged and hypothecated 
to the company for the payment of the notes. By the charter of the 
defendant, which is a law of the State of Connecticut, under which 
the defendant exists, (sec. 6,) it was provided that such a policy as this, 
for the benefit of a married woman, should inure to her separate use 
and benefit, independently of her husband. And by the law of the State 
of Vermont, where both the husband and wife reside, and where the 
contract was entered into by the agent of the defendant, and has its 
situs, the same provisions are made with respect to like policies. 
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Gen. Stat. Vt., 472, sec. 23. By either law, therefore, as well as by 
the terms of the policy itself, the sum due on the policy belongs to 
the wife and not to the husband, and she could not be divested of her 
right to it except by some act that would bind her. She has never 
done anything herself that would qualify her right to it. It is not 
shown, unless it arises from the circumstances, that her husband was 
ever authorized to create any charge upon it for her. If any implica- 
tion of agency would arise, he did not act nor assume to act under it. 
He executed the notes in his own name, without professing to act for 
any one else. Whatever right he had to the policy would be affected 
by his act, but he does not appear to have had any. He bound him- 
self by his promise to pay contained in the notes, but not the pro- 
perty of his wife in the policy. So without looking into the obliga- 
tion on his part now to pay the notes, she is entitled to recover. 

But if the right to recover the balance due on the policy depended 
upon the obligation to pay the notes the result might not be any 
different. They were executed and delivered to stand against divi- 
dends in making up the several annual premiums. This was mutually 
understood between him and the company. They were all executed 
in view of the statement on the prospectus before quoted, that a divi- 
dend would be allowed for each year on which the insured had re- 
ceived no dividend. The insured received no dividend for the years 
on which the notes were given. On each of those years a dividend of 
fifty per cent was declared. The dividends declared would be those 
he would be entitled to. The company is bound to allow those divi- 
dends against the notes to make good that representation. If it 
should do less it would not keep its faith. These dividends exactly 
equal the notes in amount, and exactly pay them. The last three of 
the notes were executed and delivered in reliance upon the letter of 
the agent stating that in the settlement of all mutual policies they al- 
lowed dividends and they canceled the notes. That letter was written 
while dividends of fifty per cent each on the premiums paid were 
being declared, and such dividends must have been those which he 
referred to. 

It is argued with plausibility that as many dividends have been al- 
lowed as premiums have been paid, and as these were years in which 
premiums were paid, and which were as large asthe profits would al- 
low, and that thereby the representations were made good, although 
the dividends were not so large as the parties all expected. And it is 
doubtless true that, by becoming a member of such a mutual com- 
pany, a party would only be entitled to such dividends as the profits 
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would warrant, although much less than expected, and than it was 
held out they would be, if the right ones should be allowed. But 
here the company has allowed to this policy four dividends, each equal 
to that of the last year, and much smaller than the others. And there 
was nothing in the transaction to indicate that no dividends were to 
be allowed for four years, and then four were to be allowed for one 
year’s. If the dividends were alike, as they had generally been be- 
fore, there would be no difference in proceeding in that mode, but 
when there came to be a difference the party had the right to have 
the proper ones reckoned. 

The plaintiffs have relied upon other representations in the prospec- 
tus, to the effect that such insurance would be a good investment, as 
such, of the money paid, sure to return the full amount with a good 
rate of interest. But suchstatements were merely commendatory ex- 
pressions of opinion, to be relied upon at peril. 

There is some doubt whether this cause was removable into this 
court at all. The test is the matter in dispute, which in this class of 
cases must exceed five hundred dollars. In this case, especially after 
the tender was made and received, it was considerably less than that. 
The tender was made before the removal, but it said, and for aught 
that appears correctly, not to have been received until after, and then, 
it appears, under a stipulation that the removability of the case should 
not be affected by it. Probably the stipulation would not help the 
jurisdiction ; but there has been no motion made to remand the case, 
and as the want of jurisdiction is not clear the cause is retained, al- 
though when it appears, of course distinctly, it seems to be made, by the 
act of March 3, 1875, “to determine the jurisdiction of the Circuit 
Courts of the United States,” etc., the duty of the court to remand the 
case of its own motion. 

But in sec. 968, Rev. Stat. U. S., it is provided that in cases origin- 
ally brought in a Circuit Court in which the jurisdiction depends 
upon the amount in dispute, if the plaintiff recovers less than five hun- 
dred dollars, exclusive of costs, he shall not be allowed, but at the dis- 
cretion of the court may be adjudged to pay costs. In the act men- 
tioned it is provided that in all suits removed under its provisions the 
Circuit Court shall proceed the same as if they had been originally 
commenced there, and the same proceedings had been had there, as 
had been had in the State court. Sec. 6. This appears to include pro- 
ceedings in respect to costs as well as the other proceedings in a 
cause. This cause was removed under that act, and comes within the 
provisions of it, and of those of the section of the Revised Statutes 
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cited. Under both, the plaintiffs are not entitled to recover costs, but 
no reason is seen for adjudging them to pay costs. The costs in the 
State court were paid as a part of the sum tendered expressly for that 
purpose, and the part so tendered must rest as so applied, and can- 
not be taken out of the amount of the demand. 

The object of the statute is to restrain bringing suits into the Fed- 
eral courts where the amount in dispute, not the amount claimed, is 
less than five hundred dollars. In this case the amount really in dis- 
pute was always clearly less than that sum. 

Judgment for the plaintiffs for the balance due, $294.58, without 
costs. 


SUPREME COURT OF INDIANA. 


May Term, 1879. 


Appeal from Hamilton Circuit. 


JOSEPH W. PENCE, Apw’r, 
vs. 


CONNECTICUT MUT. LIFE INS. CO. er at.*} 


The mere manual delivery of a life policy as security for a debt is of no conse- 
quence in an issue as to whether all right and title were assigned, unless such 
delivery was made by the owner of the policy or some party duly authorized, 
and a jury would be justified in finding specially that such policy was not de- 
livered. 

A judgment will not be reversed for objections not raised below, or for harmless 
error. 


Where the policy was on the life of the husband for the benefit of the wife, and the 
issue of the husband’s insolvency, and consequently of the wife’s title to the 
exclusion of creditors, was not involved in the trial, it was not error to instruct 
that the title vested exclusively in the wife, and her husband had no authority 
to assign the policy without her consent. 


Even if a creditor could maintain an action for recovery on a wife’s policy on the 


* Decision rendered May 28, 1879. 
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ground of the insolvency of the husband at the time it was taken out in Indi- 
ana, which is not conceded, he could only recover the aggregate amount of pre- 
miums paid by the husband. 


Instructions that the plaintiff, claiming under an alleged assignment by the wife, 
must prove her personal signature, and that delivery was by her or her author- 
ity, and that mere possession gave no title to the policy, were correct where 
there was no evidence that she had authorized any one to sign for her. 


The relationship of a husband is no evidence that he was authorized to assign a 
policy by his wife. 

Verbal admissions or statements consisting of mere repetitions of oral statements 
made some time previous, are specially liable to imperfection and mistake, and 
should be accepted with caution as evidence. 


The testimony of a subscribing witness in whose presence a written instrument 
purports to have been executed, is the best but not the only evidence that may 
be given of its execution. 


Where the testimony of the wife of the attesting witness, and of the justice taking 
the acknowledgment, concurred in denying the personal assignment of a policy 
by the wife, there was sufficient evidence on which to found a verdict that such 
assignment had not been made. 


Judgment affirmed. 


Harrison & Porter, and Gorpon, Laws & Sueparp, of Indianapolis, 
Sor Appellant. 
Rosinson & Lovert, of Anderson, for Appellee. 


Hows, J. 

On the 17th day of February, 1875, the Connecticut Mutual Life 
Insurance Company filed in the office of the clerk of the Madison 
Circuit Court its complaint, in the nature of a bill of interpleader, 
agaiust the appellee, Melissa C. Makepeace and John E. Corwin, then 
the administrator of the estate of Allen W. Makepeace, deceased. 
In this complaint the insurance company alleged, in substance, that 
theretofore, to wit, on the — day of , upon the application of 
one James T. Makepeace, of Madison County, Indiana, and upon the 
payment by him, then and thenceforward to the time of his death, of 
certain annual premiums, said company executed upon the life of 
said James, and delivered to him for the benefit of the said Melissa, 
to whom the same was made payable, a certain policy of insurance on 
the life of the said James, whereby, in consideration of the payment 
of said premiums in said application and policy stated, the said in- 
surance company undertook, on the death of the said James, to pay 
to the said Melissa the sum of $5,000, which said policy, No. 
38,193, was then in the hands of the said Corwin, who claimed owner- 
ship in the same as thereinafter stated ; that afterward, and during 
the lifetime of the said James, the said Melissa, for a valuable consid- 
eration, and with the consent of her husband as was claimed by said 
Corwin, sold and assigned the said policy to one Allen Makepeace, then 
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in life, who held the same, claiming title thereto to the time of his death 
on the — day of ; that afterward the said Corwin was duly 
appointed and qualified as administrator of said Allen, and as such 
was then claiming of said insurance company the payment to him of 
said policy; that on the — day of , the said James T. Makepeace 
died, whereby, upon the expiration of days, and upon due 
proof of said death, etc, the said sum of $5,000 became due and 
payable by said company to whichever party might in law be entitled 
thereto ; that the said insurance company was then ready to pay said 
money ; that the said Melissa then disavowed the making of said a-- 
signment, aud claimed the payment to her of said money, and forbade 
the payment to any other person ; that each of said parties so made 
and asserted claims to said money in apparent good faith, and with- 
out any collusion or understanding whatever with said insurance com- 
pany. 

Wherefore, as the said company was not advised as to who had the 
better right to said money, and in order that the company might 
void any controversy in the premises, and that the Madison Circuit 
Court might award said money to the party entitled thereto, the said 
company brought said sum of $5,000 into court, and prayed that the 
court would make an order for the deposit of said sum until the 
rights of said parties were determined ; that the said parties might 
be required to interplead and settle their rights in the premises ; 
that the said company might be discharged with its costs from further 
liatility to either party in the premises ; that on rendering final judg- 
ment in the premises, the court would order the production and sur- 
render of said policy, and for other proper relief. Tais complaint or 
bill of interpleader was duly verified by the oath of the general agent 
in this State of the Connecticut Mutual Life Insurance Company. 

Thereupon, on the 22:1 day of February, 1875, the said John E. 
Corwin, administrator of the estate of said Allen W. Makepeace, de- 
ceased, appeared in said cause, and filed what i- called his cross com- 
plaint therein against the appellee, Melissa C. Makepeace, admitting 
the truth of the matters stated in the complaint or bill of said insur- 
ance company, and setting up his title to said policy of insurance. 
In said cro:s complaint it was alleged, among other things, that the 
said James T. Makepeace, on the.— day of , 1871, was indebted 
to said Corwin as such administrator in. a large sum of money, evi- 
denced by his three notes, then justly due and unpaid, the aggregate 
amount of such notes being double the amount of said policy of insur- 
ance ; that the said James T. Makepeace, being then in full life, the 
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appellee, Melissa C. Makepeace, then the lawful wife of, and cohabit- 
ing with said James T. Makepeace, in consideration, and in part pay- 
ment for said debt, and of one dollar paid to her by said Corwin, by 
and with the consent of ber said husband, fully and completely as- 
signed all her right, title and interest in said policy to the said Corwin, 
administrator, all of which was evidenced by her indorsement there- 
on, signed by her and James T. Makepeace, and duly acknowledged 
before a justice of the peace, as appeared by his certificate and seal 
attached thereto ; that at the time of such indorsement, the appellee, 
Melissa C. Makepeace, delivered said policy of insurance to said Cor- 
win for said purpose and consideration, and it was agreed that if he 
should pay any premiums then uppaid on the same, and premiums al- 
ready paid by the administrator, they should be deducted from the 
sum realized on said policy, and the residue applied in part payment 
of said notes and debts, so owing as aforesaid by said James T. Make- 
peace ; that said Corwin as such administrator, and said Allen Make- 
peace in his lifetime, paid certain specified annual premiums at cer- 
tain specified times ; that all the said notes and premiums so paid, 
with interest thereon, remained due and wholly unpaid except by said 
transfer of said policy of insurance ; that ever since the said assign- 
ment the said Corwin, administrator, had possession of said policy, 
and he offered to bring it into court and deliver it up to the said in- 
surance company upen the payment to him of the amount thereof, 
or as the court might thereafter award and adjudge, and he filed a 
copy of said policy with his cross complaint ; that the said James T. 
Makepeace died on ihe 16th day of August, 1874, and the said Cor- 
win, administrator, at an expense of $30 made sufficient proof to 
require the payment of said policy, and the said insurance company 
would pay the same to him if appellee, Melissa C. Makepeace, did not 
pretend to hold an interest in said policy, and that the said Melissa 
had no interest in, nor right to said policy or money, wherefore 
the said John E. Corwin, administrator, asked judgment against the 
uppellee, Melissa C. Makepeace ; that the said money belonged, and 
should be paid to him for the use of the estate of said Ailen Make- 
peace, deceased, by the said insurance company, and for o:her proper 
relief. 

We give in this connection a copy of the alleged assignment of said 
policy of insurance, mentioned in and filed with said Corwin’s so- 
called cross complaint, as follows : 

“In consideration of the sum of one dollar to me in hand paid, and 
for other valuable considerations, I hereby assign, transfer and set 
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over all my right, title and interest in policy No. 38,193, in the Con- 
necticut Mutual Life Insurance Company of Hartford, to John E. 
Corwin of Madison County, State of Indiana, this 30th day of De- 
cember, 1871. (Signed) Melissa C. Makepeace. In presence of Wm, 
B. Dilts. J.T. Makepeace.” 

To this assignment there was appended a certificate of acknowl- 
edgment by one R. J. Hall, described therein as a justice of the 
peace of Madison County, Indiana, in the ordinary form, to the ef- 
fect that before him “ personally came Melissa C. Makepeace and ac- 
knowledged the annexed assignment to be her free and voluntary act 
and deed.” ‘This certificate was dated on the 30th day of December, 
1871, the date of said assignment. 

The said John E. Corwin, administrator, and the appellee, Melissa 
C. Makepeace, appeared in open court at the March Term, 1875, of 
the Madison Circuit Court, and mutually agreed of record, each with 
the other, that the said sum of five thousand dollars should be depos- 
ited by said insurance company for safe keeping in the first National 
Bank of Iudianapolis, and that upon the filing with the clerk of said 
court of a proper certificate of deposit, payable to the order of the 
clerk of said court whenever ordered by the court, the said C onnecti- 
cut Mutual Life Insurance Company should be fully discharged from 
all further liability as to said sum of money in controversy in this 
suit. 

The appellee, Melissa C. Makepeace, answered the complaint of the 
insurance company, and the cross-complaint of said John E. Corwin, 
administrator, in a single paragiaph duly verified by her oath, 
wherein she admitted all the allegations of said complaint and all the 
allegations of said cross-complaint, except so much of said cross com- 
plaint as alleged the transfer and assignment of her right, title and 
interest to the said John E. Corwin, adwinistrator, in and to the said 
policy of insurance, or the acknowledgment thereof by her, or that 
she ever delivered the said policy of insurance to said Corwin for the 
purpose and consideration alleged in said cross-complaint, or for any 
other purpose or consideration, or that she made any agreement 
whatever with the said John E. Corwin in relation to said policy of 
insurance, which allegations in said cross-complaint she denied ; and 
she further said that she never assigned, delivered or indorsed in 
writing or otherwise the said policy of insurance to the said John E. 
Corwin, administrator as aforesaid, or otherwise ; and that she never 
authorized or empowered any other person to indorse, assign or 
transfer said policy to said John E. Corwin as such administrator 
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or otherwise ; and that the said assignment was not her act and deed, 
and was never executed by her; wherefore she asked judgment 
against the said John E. Corwin in this action ; that the money due 
upon the said policy of insurance should be paid to her, ete. 

The said Jobn E. Corwin having resigned his trust as administra- 
tor of the estate of said Allen Makepeace, deceased, and the appellant, 
John W. Pence, having been duly appointed and qualified as admin- 
istrator de bonis non of said decedent’s estate, on motion of said 
Pence he was substituted as a party to this action, in the room and 
stead of the said John E. Corwin ; and on his further motion, sup- 
ported by affidavit, the venue of the action was changed from the 
Madison Cireuit.Court to the court below. 

In this latter court the cause was tried by a jury, and a general 
verdict was returned in favor of the appellee, Melissa C. Makepeace ; 
and with their general verdict the jury also returned into court their 
special findings as to particular questions of fact, submitted to them 
by the appellant, under the direction of the court, as follows : 

“1. Was not policy, number 38,193, about which this suit has arisen, 
delivered to John E. Corwin, administrator of the estate of Allen 
Makepeace, deceased, as security for a debt from James T. Makepeace 
and Samuel Dusang to the said estate ? Ans. No. 

«2. At the time the said policy of insurance was delivered to said 
John E. Corwin, was not the written assignment indorsed thereon, 
with the signatures of James T. Makepeace and Melissa C. Makepeace 
thereunder written, and the certificate of R. J. Hall, justice, attached 
thereto, as it now appears? Ans. No. 

“ 3. Is not the copy of the said policy of insurance, and the assign- 
ment thereof, filed with the complaint in this cause, a correct copy of 
each of said documents? Ans. No. 

“4. Did not James T. Makepeace, deceased, deliver to said John 
E. Corwin, along with said policy and assignment thereof, a mortgage 
made by himself and Melissa C. Makepeace, as part security of the 
same debt owed by himself and Samuel Dusang? Ans. No. 

“ 5. Did not Melissa C. Makepeace sign and acknowledge the mort- 
gage, delivered at the same time with the policy to said Corwin? 
Ans. No. 

“6. Did not Melissa C. Makepeace sign and acknowledge the as- 
signment upon the policy ofinsurance, before the same was delivered 
to said Corwin? Ans. No.” 

“7, Did not John E. Corwin, administrator, etc., pay the last three 
premiums paid upon the said policy of insurance? Ans. Yes. 


‘ 
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8, Is there not still due upon the indebtedness of James T. Make- 
peace and Samuel Dusang, for which they executed their notes on the 
30th day of December, 1871, including the amount paid as premiums 
on said policy and interest, the sum of $6,806.51? Ans. No.” 

The appellant moved the court in writing for a new trial, which mo- 
tion was overruled ; and to this decision he excepted. The court 
then rendered judgment upon and in accordance with the general 
verdict, that the appellee, Melissa C. Makepeace, was entitled to said 
sum of five thousand dollars, the amount of said policy of insurance, 
and that the appellant had no right, title, interest or claim in or to the 
said policy, or said sum of money, or any part thereof, and that said 
appellee recover of the appellant her cost in this suit expended, etc., 
to all of which the appellant objected and excepted, and has ap- 
pealed therefrom to this court. 

The only error assigned by the appellant, in this court, is the deci- 
sion of the court below in overruling his motion for a new trial. 
Many causes were assigned by the appellant for such new trial ; but 
of these we will only consider such as his learned counsel have pre- 
sented and discussed in their brief of this cause, in this court, and 
this we willdo inthe same order in which his counsel have presented 
them. 

The appellant’s attorneys have criticised at great length, and with 
some severity, the special findings of the jury, in answer to the appel- 
lant’s interrogatories. We do not propose to follow counsel through 
this criticism, nor to comment thereon in this opinion. We may say 
generally, that it has seemed to us, from our examination of the re- 
cord of this cause, that the answers of the jury, complained of by 
counsel, were brought out by the remarkable character of the interro- 
gatories to which the jury were required to respond. 

The interrogatories were adroitly and skillfully prepared, by coun- 
sel learned in the law and experienced in its practice. The phraseol- 
ogy thereof and the words used therein were such, that the in- 
terrogatories might convey a twofold meaning—especially so where 
an allusion is made or implied to an assignment of the policy of in- 
surance, and the alleged delivery of such assignment. Of course, the 
word deliver, as applied to a necessary part of the execution of every 
written instrument, means something more than the mere manual de- 
livery of the instrument. 

The delivery of a writing, as a part of its execution, can only be 
made by a person lawfully authorized to execute the writing, or at 
least to make delivery thereof. With these views in mind, one can 
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readily understand how an intelligent jury, if they believed, as 
they had the right to do, the appellee’s evidence, might honestly 
and truthfully answer as they did, the appellant’s interrogato- 
ries, and why the appellant’s attorneys should be so much dissatisfied, 
apparently, with the unexpected answers of the jury. Take for exam- 
ple, the first interrogatory above set out, submitted to the jury by the 
appellant : the actual manual delivery of the policy of insurance to 
John E. Corwin by some one, and perhaps as a security for the debt 
mentioned in the interrogatory, were unimportant and immaterial facts, 
which could have no possible bearing upon the proper decision of this 
cause, except upon the hypothesis that such delivery was made either 
by the appellee, Melissa C. Makepeace, in person, or by some one 
thereunto by her lawfully authorized. 

The policy of insurance, prior to the alleged assignment thereof to 
John E. Corwin, was undoubtedly the property of Melissa C. Make- 
peace. This fact the appellant is in no condition to controvert, be- 
cause it is one of the fundamental facts which constitute his cause 
of action in this case. If the appellee owned the policy, she alone 
could deliver it, in the sense of an assignment by delivery ; and it is 
quite clear, we think, that the word “ deliver ” was used in that: sense 
in the first interrogatory. It seems to us that the jury might well 
conclude that the purpose of the first interrogatory was to ascertain 
whether they did not find that the policy of insurance had been de- 
livered, that is, assigned by delivery by the appellee to John E. 
Corwin. 

If the jury thus construed, as they well might, the first interroga- 
tory, and if they believed, as they might, the appellee’s evidence in 
regard to such a delivery, then they might honestly and truthfully 
answer the interrogatory, as they did, in the negative. 

What we have said in regard to this first interrogatory, is applica- 
ble to the other interrogatories propounded by the appellant to the 
jury trying the cause. They were susceptible of a twofold construc- 
tion ; they had a covert or implied meaning, which differed from their 
apparent meaning ; and the jury had the right, we think, to ascertain 
the intent and purpose of the interrogatory, if they could, and to an- 
swer accordingly, but without doing violence to the language used 
therein. 

We have failed to find, from our examination of the interrogatories 
and the answers of the jury thereto, and the evidence bearing thereon, 
as the appellant’s counsel claim in argument, that “there is such a 
mass of falsehood in the answers to these interrogatories, that they de- 





754 Report of Decisions. | Oct., 


stroy confidence in the honesty of the jury’s intention, and render all 
their findings not only doubtless but worthless. 

It is insisted in argument by the appellant’s attorneys that the 
court erred in not permitting the appellee to propound the following 
question to a witness in her behalf : “Did you change the date in the 
mortgage ? is that your blurring there, and blotting ?” 

The appellant objected to this question, “on the ground that coun- 
rel assumed that an obliteration had taken place without any proof.” 
In this court the appellant’s counsel object to the question because 
“ it is directly leading.” Itis a sufficient answer to this objection, to 
say that it was not made in the court below, and it cannot be made 
for the first time in this court. This rule is so well settled that we 
need not cite authorities in its support. As to the objection to the 
question made in the Circuit Court, it may be said that as the mort- 
gage mentioned was in evidence, of course the blur or blot therein 
was also in evidence, and afforded, perhaps, the very best proof that 
could be made of such blur or blot. We think that the appellant's 
objection to the question propounded was not well taken, and we 
would not have noticed it if counsel had not, in argument, insisted 
upon its validity with so much earnestness. Even if the ruling of the 
court had been erroneous, and certainly it was not, it seems to us that 
the error would have been harmless, for the witness answered the 
question objected to as follows : “I cannot say in regard to the 
change or blurring of that, colonel ; I don’t know about that.” We 
fail to see how the ignorance of the witness of the fact about which he 
was questioned, could possibly harm the appellant ; and this court 
has always refused to reverse a judgment for a harmless error. 

We pass now to the consideration of the instructions of the court, 
complained of by the appellant’s counsel as erroneous. The claim of 
the appellant to the policy and money in controversy, it must be 
borne in mind in considering the instructions, is founded exclusively 
upon an alleged assignment of the policy by the appellee to the said 
John E. Corwin. The only issue tendered by the appellee for trial, in 
this cause, was formed by her denial under oath of the execution by 
her of the assignment of said policy. 

The third instruction given by the court at the appellee’s request, 
was as follows : 

«3, The policy of insurance being payable to Melissa C. Makepeace, 
vested in her alone the absolute ownership of it, and it could not be 
assigned or transferred to Corwin or any other person, by her hus- 
band or any other person, without her authority, and an assignment 





1879.] Pence vs. Conn. Mut. Life Ins. Co. 755 


or delivery of the policy to Corwin by the husband of the defendant 
without her authority would not bind her in any respect.” 

The appellant’s counsel, in discussing the exception to this instruc- 
tion, have assumed a position which is untenable by the appellant in 
this case, under the allegations of his cross-complaint. It is insisted 
by his counsel that the instruction quoted was erroneous because it 
informed the jury that the absolute ownership of the policy of insur- 
ance being payable to the appellee was vested in her, and that the 
policy could not be assigned or transferred to Corwin or any other 
person, by her husband or other person, without her authority, and 
that an assignment or delivery of the policy to Corwin by her hus- 
band, without her authority, would not bind her in any respect. It 
is very clear, we think, that this instruction clearly states the law ap- 
plicable to the case as made by the allegations of the appellant’s cross 
complaint. The argument of appellant’s counsel against the instruc- 
tion is addressed to a case dehors the record of this cause. They in- 
sist that because the evidence on the trial showed that James T. 
Makepeace, the appellee’s husband, was probably insolvent at the 
time he procured the issue of the policy, and at the time of the pay- 
ment by him of the several premiums thereon, then, and as they sub- 
sequently became due, the payments thus made were fraudulent as 
against his existing creditors ; the appellee was not the absolute owner 
of the policy, but held it merely as a quasi trustee for the benefit of 
such creditors. 

It is enough for usto say, perhaps, in response to this argum: nt, that 
it is not applicable to the case made by the averments of appellant’s 
eross com laint, and by the issue joined thereon. 

We need not and do not decide in this case what effect, if any, the 
alleged insolvency of James T. Makepeace might possibly have upon 
the appellee’s title to the policy of insurance, or to the money derived 
therefrom ; for that question was neither tried nor decided by the 
court below in this case, nor is it presented by the record for our de- 
cision. The procurement of a policy of life insurance as a provision for 
the family of the assured, in the event of his death, and the payment 
of premiums thereon, by a person insolvent or of limited means, whose 
wife and family may be dependent on him aad his labor for the 
comforts and even the necessaries of life, are acts to be fostered and 
encouraged by the law. For these acts are not hostile, we think, bat 
in full accord with those provisions of our law which bear upon the 
rights and duties incident to the family relation. Society cannot be 
benefited by the abject poverty or destitution of any family ; but on 
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the contrary its wellfare or well-being is Jargcly dependent upon the 
wellfure or well-being of each and every family. 

A necessary provision for his own household is a duty enjoined 
upon every man by divine as well as human law ; and unless the acts 
of a party, in making such provision as was made by James T. Make- 
peace in the case now before us, are clearly and grossly fraudulent, we 
would be very loth to divert such provision, or any part thereof, from 
the purpose for which it was intended, and, leaving the widow and the 
orphan destitute, apply such provision, or a part thereof, to a purpose 
never contemplated. 

If, however, it were conceded, which we do not concede, that the cred- 
itor of the assured might, in any case, institute and maintain an action 
for the recovery of any part of the amount of a policy of insurance 
procured by an insolvent debtor upon his own life for the benefit of 
his wife or family, upon the ground that the premiums therefor were 
paid with money which ought to have been applied to the payment 
of the debt of the assured to such creditor, and that such payment of 
such premiums by the assured was a fraud upon the rights of such 
creditor, we are clearly of the opinicn that the very utmost which 
the creditor could possibly recover in such action, would be the ag- 
gregate amount of the premiums thus paid. 

The creditor could not in any event derive a profit from, or re- 
ecver aught more than, the sums of money actually paid by the debtor 
in premiums upon a policy of insurance upcn his own life, payable to 
or for the benefit of his wife, or of any member of his family. 

But we have digressed considerably from the consideration of the 
third instruction of the court to the jury trying the cause ; not more 
so, however, than the appellant’s ccunsel digressed, in argument, from 
the same subject. 

We think that the instruction contained a correct statement of the 
law, applicable to the case made both by the pleadings and the ev- 
idence ; and therefore we hold that no error was committed by the 
court in giving his instruction. 

The fourth and fifth instructions are complained of as erroneous, 
and are considered together, in argument, by the appellant’s counsel ; 
because, they say, “ they imperfectly repeat each other, and so reiter- 
ate error.” 

These instructions were as follows : 

“4, In order to prove an assignment of the policy to Corwin, by 
the defendant, Melissa C. Makepeace, the plaintiff must prove not 
only that she signed her name to the assignment, but must prove also 
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that she either delivered, or authorized the delivery of the policy to 
Corwin.” 

“5. Possession of the policy and payments of premiums upon it 
by Corwin, either as administrator of said estate or otherwise, could 
give him no right to it, even though it appeared to be assigned to him, 
if the defendant, Melissa Mukepeace, had not signed the assignment 
or authorized its delivery to him.” 

The objection to the first of these two instructions, as we under- 
stand counsel, is rather a ‘‘ play upon words,” or the meauing of them, 
than an objection to the law of tha instruct’‘o2. Tae jury were in- 
formed that, for the purpose of proving the alleged assignment of the 
policy by Melissa C. Makepeace, the appellant must prove not only 
that she signed her name to the assignment, but that she either de- 
livered, or authorized the delivery of, the policy of insurance. 

The law of this instruction, that delivery is an essential part of the 
execution of any written instrument, is elementary law which we do 
not understand that counsel question. 

It is objected, however, that the instru*tion was de‘ective, because, 
while it informed the jury that the appellant must prove that the 
appellee “signed her name to the assignment,” yet it omitted “all 
mention of, or allusion to, the possibility of her signing by another— 
that is, authorizing some one to sign for her.” 

Tuere are several good and sufficient answers to this objection. 

It was not necessary for the court to make “ mention of, or al- 
lusion to the possibility,” when there was no evidence before the court 
and jury, tending to show that the appellee had ever authorized any 
one to sign “ ber name to the assigumeut.” An effort was made by 
the appellant to show that the signature of the appellee’s name to the 
alleged assignment of the policy was in her handwriting; but the 
appellant did not attempt to prove that the signature was in the hand- 
writing of eny one authorized by her to sign her name to the assign- 
ment. . 

The fourth instruction of the court was applicable to and covered 

he case made by the evidence on the point under consideration, and 
this, we think, was all that was necessary. 

Besides, the record shows that the court gave the jury every in- 
struction asked for by the appellant ; but it does not appear, that 
in these instructions, prepared by the appellant’s learned attorneys, 
they made any ‘‘ mention of or allusion to the possibility,” that the 
appellee might have authorized some one to sign the assigament for 
her. If there had been evidence before the jury tending, even re- 
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motely, to show that the ‘‘ possibility ” alluded to even verged upon 
probability, we cannot doubt that the appellant’s counsel would have 
requested the court, and that the court would have promptly complied 
with the request, to instruct the jury that if the appellee’s nume was 
signed to the assignment, by any one authorized by her to sign it for 
her, then it must be regarded as her signature. For this would have 
been merely an application to the case on trial of the old legul maxim, 
“familiar as a household word,” of qui facit per alium, facit per se. 

The fourth instruction of the court was not erroneous. 

Of the fifth instruction it is said by the appellant, that it is built 
upon the fourth instruction, which, we are told by his counsel, is a “ bad 
foundation.” As we have reached the conclusion that the fourth in- 
struction correctly stated the law applicable to the case and the ev- 
idence, we must regard it as a good foundation ; and therefore we 
think it is unnecessary for us to comment on the filth instruction. 
It seems to us that the court committed no error in giving the jury 
this instruction. 

The next instruction complained of in argument, by the appellant’s 
counsel, is the seventh. 

This instruction contains a prefatory statement of fact, in regard 
to which the law is applied by the court in the remainder of the in- 
struction. The only part of this instruction of which complaint is 
here made, is this preface or prefatory statement, which reads as 
follows, in the transcript of the record on file in this court : “ there is 
& paper, attached to the policy, which purports to contain an ac- 
knowledgment of the execution of the policy of insurance, by 
the defendant, Melissa C. Makepeace, before R. J. Hall, a justice of 
peace ; and then the court instructed the jury as to what it conceived 
to be the effect of such acknowledgment, as an instrument of evidence, 
if the jury should believe, from the evidence in relation to such ac- 
knowledgment, that it was not attached to the policy at the time it 
was taken, and had no reference to it, but was afterward attached to 
the policy without the appellee’s consent or knowledge. 

It will be observed that in the above quotation from the seventh 
instruction, there is a blank or omission immediately preceding the 
words, ‘* policy of insurance,” where they occur therein ; and it is of 
this blavk or omission in said quota ion that the appellant’s counsel 
complain in this court. But we fail to see how or wherein the ap- 
pellant could be possibly harmed by this blank or omission in the in- 
struction. If the blank existed at the time the instruction was given, 
and the appellant believed that this blauk cr omission was prejudicial 
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to his interests, he should have then have asked the court to fill such 
blank. 

If the blank did not exist in fact, but simply occurred iu transcrib- 
ing the instruction into the record for this appeal, and the appellant 
believed that the omis:ion would prevent him from properly preseut- 
ing the question of the a'leged error of the court in giving the instruc- 
tion, he should have applied to this court for a certiorari, and have 
thus procured a correct copy of the instruction. But the jury could 
not have beeu misled by this blank or omission in the iustruction, 
for there was but one acknowledgment, before R. J. Hal, a justice, 
attached to the policy mentioned or referred to, either in the plead- 
ings or evidence, and that was the alleged acknowledgment by the 
appellee, of ber alleged assignment of the policy of in-urance. 

It seems to us, therefore, that this blank or omission in the seventh 
instructicn, if it could be called an error, was entirely harmless, and 
we have often decided that we will not reverse a judgment for a 
harmless error. 

In the eighth instruction the court informed the jury in substance 
that they could not presume or infer that the appellee had given 
James T. Makepeace any authority to assign or transfer the policy to 
Corwin from the fact that they were husband and wife ; but that such 
authority must be proved by evidence. There was no error, we 
thnk, in this instruction. 

The ninth instraction of the court was as follows 

“9, Verbal admissions or statements consisting of mere repetitions 
of oral statements made some time ago, are subject to much imper- 
fection and mistake, for the reason that the party mak’ng them may 
not have expressed his or her own meaning, or the witness may 
have misunderstood him or her, or, by not giving their exact lan- 
guage, may have changed the meaning of what was said ; sach evi- 
dence should, therefore, be received by the jury with great caution. 
But admissions deliberately made and well understood are entitled 
to your consideration, especially when made against a party’s own in- 
terest.” 

The tenth instruction of the court also relates to the subject of ver- 
bal admissions and statements of a party as evidence ; and the sub- 
stantial difference between it and the ninth instruction, we think, is 
that the general rules of evidence in regard to verbal admissions 
stated in the ninth instruction, are applied by the court, in the tenth 
instruction, to the alleged verbal admis:zions of the nein, and the 
evidence in relation thereto. 





760 Report of Decisions. [ Oct., 


We are clearly of the opinion that the law on the subject of these 
instructions is clearly and correctly stated and fairly applied therein. 

The ninth instruction is almost a literal copy of § 200 of 1 Green). 
on Evidence, which has often becn approved and recognized as law in 
the decisions of this court. Hill vs. Newman, 47 Ind., 187 ; MeMul- 
Jen vs. Clark, 49 Ind., 77. 

The eleventh instruction also relates to the same subject, and, like 
the tenth, is merely an application of the general rules of law stated 
in the ninth instruction to the evidence before the court and jury in 
this case. 

In our opinion, the court did not err in either of these three in- 
structions, 

In the thirteenth instructicn the court stated the law on the sub- 
ject of an attesting or subscribing witness as follows : 

13. The assignment indorsed upon the policy of insurance, intro- 
duced in evidence, appears to be attested by William B. Diltz, asa 
subscribing witness. The testimony of a subscribing wituess in whose 
presence a written instrument purports to have been executed, is the 
best evidence of the execution of the instrument, but it is not the 
only evidence that may be given of its execution.” 

The fourteenth and fifteenth instructions relate to the same subject 
and are to the same effect. There can be no doubt, we think, that 
these instructions correctly state the law in regard to the subject- 
matter thereof. Jones vs. Cooprider, 1 Blackf., 47, and notes ; 
Booker vs. Bowles, 2 Blackf., 90, and notes. 

Only one other question is discussed by appellant’s counsel in their 
argument of this cause in this court, and that is the sufficiency of the 
evidence to sustain the verdict. It cannot be questioned, we think, 
but that there was evidence introduced which tended to sustain the 
verdict. 

As we have seen, the only question for trial was, whether or not 
the appellee had ever executed the written assignment under which 
the appellant claimed title to the policy and money in suit. In her 
evidence the appellee denied, positively and unequivocally, that she 
had ever executed any assignment of the policy. The attesting wit- 
ness, whose name appeared at the foot of the assignment, testified that 
the appellee had never signed the assignment in his presence, and 
that he did not attest such assignment. The justice of the peace, be- 
fore whom it was claimed that she had acknowledged her execution 
of the assignment, testified that she had never acknowledged before 
him the execution of the assignment of the policy. 
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True, there was a mass of evidence introduced directly in conflict 
with the appellee’s evidence, but it was the province of the jury to 
reconcile this conflicting evidence if they could, or otherwise to de- 
termine which of the witnesses were the more worthy of belief. 

Their conclusion on these points has resulted in a verdict for the 
appellee, and this verdict, under the settled rules of this court, we 
cannot disturb upon the weight of the evidence. 

In conclusion, we hold that the court did not err in overruling the 
appellant’s motion for a new trial. 

The judgment is affirmed at the appellant’s cost. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court of Waukesha County. 


CHARLES HANSON, Respondent, 
US. 


MILWAUKEE MECHANICS’ MUTUAL INS. 
CO., Appellant. 


It is competent for a respondent to prove that the application was the paper of the 
agent, and not of the insured, and that the Iatter did not know its contents at 
the time of signature, and that they did not correspond with his statements to 
the agent. 

Where the agent had only testified ina general way that he had filled up the ap- 
plication according to the answers of assured, the exclusion of a specific ques- 
tion whether he had suppressed a statement of incumbrance on the ground of 
repetition was error. 

Objection that a question was leading cannot be raised for the first time on review. 

It was error to exclude a question to the agent as to what respondent said on mak- 
ing the application. 

Judgment reversed. 


Epwin Hurisut and Wrxrietp Suita, for Appellant. 
Mupercer & Garpner, for Respondent. 
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Ryan, C. J. 

Under repeated decisions of this court, it was competent for the 
respondent to give evidence tending to show that the written appli- 
cation for insurance was really the paper of the agent who took it, 
and not his own ; that he did not know its contents when he signed 
it; and that it does not correspond with the statements which he 
made to the agent at the time. But it was equally competent for the 
appellant to give evidence tending to rebut all this. 

There appears to have been an incumbrance on the property in- 
sured. The application for insurance, as written, denied that there 
was any. And the appellant denied its liability on the policy, on the 
ground of this suppression. The respondent testified that he dis- 
closed the incumbrance to the appellant’s agent. The agent himself 
was asked by the appellant’s counsel whether the fact were so. And 
the court below excluded the question. This is manifest error. 

The ground of objection taken to the question was that the witness 
had already answered it. It appears very plainly to this court that 
he had not. He had only testified, in substance, that he had filled up 
the application according to the answers given by the respondent, 
and had read them to the respondent before he signed it. He had 
indeed been before asked substantially the same question as that ruled 
out, but had answered it stupidly or evasively, not giving a direct or 
satisfactory answer. 

It was objected here, for the first time, that the question was lead- 
ing. The objection comes quite too late. Objection to a leading 
question, as such, must always be specifically made at the time, to en- 
able counsel to shape it differently. In fact, questions are often, in 
strictness, open to the objection, and it would be a mischievous prac- 
tice to hold general objections well taken on that ground. This is 
never done. But here the objection was specific ; and the party is 
confined to the actual objection made below. Wilson vs. Noonan, 35 
Wis., 321. The witness was afterward asked to state what the re- 
spondent said upon making the application. This question was also 
excluded. 

For this error the judgment must be reversed. 


It is matter of regret that this opinion cannot be closed here. But 
the whole court considers that it owes another duty to the court it- 
self, to the court below, and to the profession—a duty painful in it- 
self, the more so because of the personal and professional respect 
which every member of this court feels for the distinguished gentle- 
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men whose names are signed to the brief submitted for the appellant. 
Sharp criticism on the learned judge of the court below, his con- 
duct and motives on the trial, appears throughout this otherwise able 
brief, and cannot be overlooked. Such criticism is not only unavail- 
ing here, but is essentially-improper. 

In an appellate court, it is of course often the duty of counsel to 
a3sail the rulings of the judge of the court below—his conclusions of 
law and of fact. It is necessary to the intelligent administration of 
justice, it is the just and essential privilege of the bar, that counsel 
should, in the performance of their duty, have the fullest scope of 
legitimate discussion, tending to establish errors of the court below. 
But such argument ceases to be pertinent when it becomes personal. 
The motive of a judge cannot enter into the right or wrong of his 
ruling. Imputations of motive in the rulings of the court below are 
therefore impertinent in an appellate court. The rulings of a court 
are impersonal, and personal criticisms on the judge who makes them 
are irrelevant to their soundness or unsoundness. 

Every court in the State owes official respect to every other. The 
bar owes professional respect to them all. And disrespectful criti- 
cisms made in this court upon the judges of the court below, are of- 
fensive, not only to those courts, but to this. 

Questions of law are mere questions of principle and authority. 
Questions of fact are mere questions of the construction, weight and 
effect of evidence. And a member of the bar is out of the line of his 
professional duty when he resorts here to personal criticism of any 
judge or of any member of the bar. 

This opportunity is taken, although without relation to this cause, 
to remark with pain that sometimes, lately, during argument or in 
printed briefs, counsel have permitted themselves to indulge in per- 
sonal criminations and recriminations toward each other. Such per- 
sonalties are wholly out of place in court, irrelevant to juridical dis- 
cussion, and disrespectful as well as painful to this court. Perhaps 
in the present state of society, juridical controversy cannot always be 
prevented from lapsing into personal irritation. But such irritations 
between members of the bar are properly personal, not professional ; 
should never be permitted to interfere with the performance of pro- 
fessional duty ; should never be intruded into court, to lower the dig- 
nity of the bar or offend the decorum of the court. This court is 
under great obligation to the learning, ability and zeal of its bar, 
upon which the intelligent discharge of its own duties so much de- 
pends. And it is as much out of consideration for the dignity of the 
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bar, as for the dignity of the court, that these comments are made, by 
way of introduction to the rule which the court takes this occasion to 
establish. It is due, however, to the bar to say that the instances of 
which complaint is made have been comparatively few, though fre- 
quent enough to warrant what is now said. 

Hereafter no charge will be taxed for printing any brief disrespect- 
ful to this court, or any member of it, or to the court below, or to op- 
posing counsel. And, on motion, any brief so offending will be stricken 
from the files. Such motions, however, for obvious reasons, must be 
submitted without argument. The court will, on its own motion, ex- 
ercise the same power in cases appearing to call for it. And on the 
hearing of causes at the bar, the chief justice or other presiding jus- 
tice will peremptorily interrupt and prohibit, without appeal to the 
court and without discussion on the question, any argument disre- 
spectful to this court or any member of it or to the court below, or to 
other counsel. It is hoped that this announcement will be sufficient, 
and that offensive personalities, which have rarely appeared here, 
will entirely disappear, without putting the court to the pain of en- 
forcing the rule. 

The judgment is reversed and the cause remanded to the court be- 
low for a new trial. 





© Mutual Hail Ins. Co. vs. Wilde. 


SUPREME COURT OF NEBRASKA. 


MUTUAL HAIL INS. CO., Plaintiff in Error, 


vs, 
CHARLES H. WILDE, Defendant in Error.* 


The policy, insuring against damage from hail, provided tha: the damage should 
be determined by appraisers appointed by the company, and in case the up- 
praisement was less than a twenty-fifth of the value, no claim should be made 
on the company, and the insured should bear the expense of the appraisement ; 
also, that on demand of the agent the cost of the assessment should be de- 
posited by the insured before the assessment was made. 


Held, that the company was entitled to demand the security before making an ap- 
praisement, irrespective of the amount of damage, which was actually done, 
and no recovery could be had unless such security had been deposited, 


Held, that instructions that more than one twenty-fifth part must have been de- 
stroyed in order to recover were rightfully refused. It was only necessary to 
show that the extent of loss reached this proportion. 


Held, that instructions to determine the real fraction of damage done, and then to 
rate wheat at $12 per acre and oats at $9 per acre, when taken in connection 


with what follows, being obscure and incomprehensible, were misleading and 
called for a reversal of judgment, 


Judgment reversed, 


Lake, J. 

The action below was brought on a policy of insurance issued by 
the plaintiff in error to the defendant in error, to recover damages 
alleged to have resulted from a partial destruction of certain grow- 
ing crops covered by said policy, by a hailstorm. There was also a 
second cause of action, by which the small sum of four dollars was 
claimed for the use a team, etc., in conveying certain persons who 
were acting as appraisers for the company from place to place in Cum- 
ing County, and Dodge County. The trial on issues joined resulted in 
favor of the plaintiff in the action, and the defendant brings the ac- 


* Decision rendered April 11, 1879, 
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tion here by petition in error for the review of several questions de- 
cided adversely to him there. 

Under the rule of this court, as to the particularity required in mo- 
tions for new trials, in order to lay a foundation for reviewing decis- 
ions on the admission or rejection of evidence, several questions raised 
by the petition in error cannot be considered, and we are confined to 
a review of certain instructions given to the jury, and to others which 
were refused, of which errors are alleged. 

It appears that by this contract of insurance, the mode of ascer- 
taining the amount of damage to the crops insured was by an ap- 
praisement to be made by three appraisers to be appointed by the 
company. ‘‘In case the appraisement should be less than a twenty- 
fifth part,” (of the value of the crops,) “no claim shall be made by 
the insured upon the company, and the insured has to pay the ex- 
penses of such an appraisal.” It was further stipulated that, “on de- 
mand of the agent managing the assessment, the amount of costs 
arising from these assessments shall be deposited by the insured in- 
dividual demanding the assessment, before the assessment is accom- 
plished.” As applicable to these particular provisions of the contract, 
it is shown by the record that, shortly after the alleged injury, one 
August Weiss, an agent of the company, visited the premises with the 
view of ascertaining the amount of the loss. He testifies that in an 
interview which he then had with the defendant in error, he said to 
him that he “had examined the patch on which he claimed dam- 
ages,” and that he “could not discover any damage done by hail.” 
This witness further testifies to the effect that he informed the in- 
sured that while he was of the opinion no damage had been done for 
which the company was liable, still, if he would give security, he 
could “have the loss adjusted by appraisers.” That to this proposi- 
tion Wilde replied, he “ would not do this ;” but “would rather let 
it go.” The testimony of this witness, except as to the last clause, is 
entirely uncontradicted. 

In view of this evidence, this instruction to the jury was requested 
on behalf of the company: “If you find that the defendant by its 
agent demanded deposit of fees and costs of appraisers, or de- 
manded security therefor before it would order appraisers, then it de- 
volves upon plaintiff to prove that he gave such security, or advanced 
the fees, to recover.” As requested, this was refused, but was given 
with this proviso added by the court : Provided, that the damage, if 


any, shown, did not exceed one twenty-fifth part of the whole amount 
of crops insured. 
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We are of opinion that there was error both in the refusal to give 
the instruction in the form requested, and in giving it with the provi- 
so. The court seems to have been misled by the fact that the insured 
was ultimately liable for the expenses of the appraisement, only in 
the event of its showing damage or loss sustained to be less than one 
twenty: fifth part of the entire crop. But this fact has no bearing 
whatever upon the right of the company to the security, if the agent 
sees fit to demand it, asa condition precedent to the appraisement. 
Before the extent of the damage can be known, where it is disputed, 
and consequently, whether the insured will finally have these expenses 
to bear, an appraisement must be made, the cost of which falls pri- 
marily on the company, whatever the extent of the loss may prove to 
be. And this provision for security was evidently made in view of 
the possible contingency by which the company might be entitled to 
look to the insured for remuneration for this outlay. The plaintiff in 
error was entitled under the evidence to the instruction as requested, 
and it ought to have been given. The plaintiff in error also requested 
the court to instruct the jury that, “if the damage by the hail did not 
exceed one twenty-fifth part of the whole crop on which damage is 
claimed, then he cannot recover on his first cause of action ; that is, 
more than one twenty-fifth part of the damaged crops must be a total 
loss béfore he can recover.” This request was rightfully refused. As 
before shown, the provision in the policy was that in case “less than 
a twenty-fifth part” was destroyed, no claim should be made upon the 
company. Therefore, in order to recover, he was only required to 
show, so far as concerned the extent of the loss, that it reached one 
twenty-fifth part, or four per cent of the value of the crops damaged. 
Other instructions of substantially the same import were requested, 
and properly refused. But still we find that in the charge of the 
court on its own motion, the error thus avoided was actually fallen in- 
to, but no exception appears to have been taken. 

One of the instructions complained of, and now assigned for error, 
was as follows: “Were the damages one eighth, one half, one third, 
or what part or fraction, or part of the whole amount of crops in- 
sured and covered by the policy in question were damaged? And 
when you have determined the fraction of damage, then you are to 
rate wheat at $12 per acre, and oats at $9 per acre.” 

What the object of this instruction was, taking it altogether, we do 
not know ; considered alone, the first clause may have been intended 
as a@ suggestion to the jury of the proper mode of inquiry as to the 
percentage of damage done to the crops, and inasmuch as it seemed 
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to be conceded that there was some damage, such suggestion would 
have been proper enough. But when taken in connection with what 
follows, and viewed with reference to the pleadings and the evidence, 
it seems to be incomprehensible. Noris there anything in any of the 
other instructions that tends to relieve this one of its obscurity. 
There is nowhere to be found any explanation to the jury of this 
language, as to what was to be gained by this rating, or how it would 
aid them in making up their verdict. We think this instruction was 
well calculated to mislead the jury ; and being so is good ground for 
reversing the judgment. Washington Insurance Co. vs. Merchants 
and Manufacturers’ Insurance Co., 5 Ohio State, 450. 

Another error assigned is the refusal of the court to instruct as re- 
quested upon the second cause of action. This instruction was pro- 
perly refused. It assumed that there was no evidence before the 
jury from which they would be warranted in finding the company 
liable for the services in question. While there may not have been 
sufficient evidence of an employment by the company, there was 
abundant proof of the recognition of those services by an agent of 
the company, as well as an agreement to pay for them. The rule is, 
that where there is sufficient evidence to support an affirmative find- 
ing upon an alleged cause of action, it must be left to the decision of 
the jury. 

For the errors mentioned, the judgment of the District Court is re- 
versed, and the cause remanded. for a new trial. 

Reversed and remanded. 





Franklin Life Ins. Co. ve. Cardwell. 


SUPREME COURT OF INDIANA. 


May Term, 1879. 


Appeal from Hamilton Circuit. 


FRANKLIN LIFE INS. CO., or Inp1anapotis, } 
vs. 


PETER CARDWELL er at.* 


Suit was brought by a life company on a promissory note payable in two years, with 
interest, ‘‘ for value received, without any relief whatever from valuation or ap- 
praisement laws, etc.’’ On the note was a memorandum, that a part of the 
note was to draw interest from date, and the rest from date of next renewal. 
The answer set up a want of consideration ; that the note was executed in con- 
sideration of a paid-up policy for the value of the note, to be issued and de- 
livered ; and that although a reasonable time had elapsed, plaintiff neglected 
and refused to deliver it, wherefore the consideration for the note had failed. 


Held, that as no time was stated in the answer for the delivery of the policy, and as 
the value of the note could not be ascertained until after its payment, the con- 
tract was for a delivery of the policy after payment of note, according to the 
answer. 


Held, that the allegations in the answer were not sufficient to show a failure of the 
consideration. 


Judgment reversed. 


Porer, Fisnpack & Porter, of Indianapolis, and Evans & SrepHen- 


son, of Noblesville, for Appellant. 
Kane & Davis, for Appellee. 


Hows, J. 

This was a suit by the appellant against the appellees upon a pro- 
missory note executed by appellees, of which the following is a 
copy : 


$538.08. Noblesville, Ind., Nov., 5, 1873. Two years after date 


* Decision rendered May 80, 1879. 
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we jointly and severally promise to pay to the order of the Franklin 
Life Insurance Company, at the Citizens’ Bank of Noblesville, Ind., 
five hundred and thirty eight 8-100ths dollars with 10 per cent inter- 
est from maturity, and reasonable attorney’s fee if suit be instituted 
on this note, value received, without any relief whatever from valua- 
tion or appraisement laws ; the drawers and indorsers severally waive 
presentment for payment, protest, notice of protest, and non-payment 
of this note. (Signed) Peter Cardwell, Pleasant Burris, J. E. 
Haworth. 


On said note a memorandum was indorsed in the words and 
figures following, to wit : “$374.91 of the within note, to draw inter- 
est from date as per rate within named, and $163.17, to commence 
drawing from date of next renewal, which will be Aug. 8, 1874. 
(Signed) T. M. Murphy.” 

It was alleged in the appellant’s complaint, that thirty dollars would 
be a reasonable attorney’s fee for collecting said note, and that the 
note, interest and attorney’s fee were due and unpaid, wherefore, etc. 

The appellees jointly answered in two paragraphs ; to the second of 
which paragraphs the appellant demurred, for the alleged insufficiency 
of the facts therein to constitute a defense to its action. This de- 
murrer was overruled by the court, and to this ruling the appellant 
excepted, and then replied by a general denial to each of said para- 
graphs of answer. 

The issues joined were tried by a jury, and a verdict was returned 
for the appellees. The appellant’s motion fora new trial having been 
overruled, and its exceptions entered to this ruling, judgment was ren- 
dered on the verdict. 

The appellant has assigned as errors the decisions of the court be- 
ow, in overruling its demurrer to the second paragraph of the 
appellee’s answer, and in overruling its motion for a new trial. 

In the first paragraph of their answer the appellees allege that the 
note in suit was given without any consideration whatever. 

The second paragraph of said answer was as follows: “ 2. That 
the note upon which this suit is founded, was executed by the defen- 
dant, Peter Cardwell, as principal, and by the said other defendants 
as sureties for the said Cardwell, in consideration of a valid paid-up 
life policy, to be issued and delivered to said Cardwell by the plaintiff, 
and for no other or different consideration whatever ; that, although 
a reasonable time for the issuing and delivering of said policy to the 
said Cardwell by the plaintiff has long since elapsed, yet the plaintiff 
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has wholly neglected and refused to execute and deliver to said Card- 
well a valid life policy for the value of said note ; wherefore the 
defendants say that the consideration of said note has wholly 
failed.” 

It seems to us that the appellant's demurrer to this paragraph of 
answer ought to have been sustained. It will be observed from the 
averments of this paragraph, that it was therein and thereby intended 
and attempted to show that the consideration of the note in suit had 
wholly failed. It was alleged that the note was executed in consid- 
eration of an agreement by and between the appellant and Peter 
Cardwell, one of the appellees. 

The terms of this agreement are not stated with much clearness or 
certainty in this second paragraph of the answer ; but from all the’ 
averments of the paragraph, it would seem that the agreement 
stated was substantially as follows : The note in suit was executed by 
the appellees, in consideration of an agreement on the part of the ap- 
pellant, that it would thereafter execute and deliver to the appellee, 
Peter Cardwell, a valid paid-up life policy “for the value of said 
note.” It will be seen that the time for the execution and delivery 
by the appellant, of the valid paid-up life policy, is not expressly 
stated in the answer ; but from the fact averred, that the policy to 
be executed and delivered was to be for the value of said note, and as 
the value of the note could not be ascertained with certainty until 
after the payment of said note, it must be inferred, we think, that the 
agreement of the appellant was to execute and deliver the valid paid- 
up life policy to the appellee, Cardwell, upon or after the payment of 
the note in suit. 

This was the agreement between the appellant and the appellees, 
as we gather the same from the allegations of the second paragraph of 
the answer, upon the faith of which the note in suit was executed. 

The appellees did not allege that the appellant ever agreed to exe- 
cute and deliver to the appellee, Cardwell, a valid paid-up life policy 
within a reasonable time ; but they did allege that the appellant 
was to execute and deliver such policy “ for the value of said note.’ 

As the valué of the note could not be definitely ascertained until 
after its payment, it would seem to follow that the appellant’s agree- 
ment, as stated in the answer, was to execute and deliver to said Card- 
well a valid life policy for the value of said note, when said note was 
paid. 

We have said that the appellees had failed to allege that the ap- 
pellant agreed to issue and deliver to the appellee, Cardwell, the 
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valid paid-up life policy, either at a certain time or within a reasonable 
time. They did allege however, as a breach, apparently, of the ap- 
pellant’s agreement, that, although a reasonable time for the issuing 
and delivery of said policy to said Cardwell, by the appellant, had 
long since elapsed, yet the appellant had wholly neglected and refused 
to execute and deliver such policy to said Cardwell. 

This allegation was not a breach of the agreement stated in the 
answer. 

Again, it is alleged, in the second paragraph of answer, that the 
note in suit was executed “ in consideration of a valid paid-up life 
policy, to be issued and delivered to said Cardwell by the plaintiff, 
and for no other or different consideration whatever.” It will be ob- 
served that the appellant’s agreement, as here stated, was to issue 
and deliver to said Cardwell a “ valid paid-up life policy ;” but the 
agreement, as stated, did not indicate in any way what was the agreed 
amount or value of such valid paid-up life policy. Yet the breach of 
the agreement, as the breach is alleged in the answer, was that the 
appellant had wholly neglected and refused to execute and deliver to 
said Cardwell a valid life policy, for the value of said note. 

It is very evident, we think, that the breach thus stated in the an- 
swer was not a breach of the alleged agreement, which constituted 
the only consideration of the note in suit. 

For in the latter agreement, as stated in the answer, there was no 
allegation from which the amount or value of the valid paid-up life 
policy could possibly be ascertained ; while in the agreement, of 
which a breach was alleged in the answer, the amount or value of the 
valid life policy is made to depend upon the value of said note. 

Viewed in every possible light of which we can conceive, it seems 
very clear to our minds that the allegations of this second paragraph 
of answer were not sufficient to show a total, or even partial failure of 
the consideration of the note in suit, and it is evident, we think, that 
the facts alleged in this paragraph were pleaded by the appellees, 
with the intent and purpose of showing thereby an absolute com- 
plete failure of the consideration of said note. 

Therefore we must hold, as we do, that the court erred in overrul- 
ing the appellant’s demurrer to the second paragraph of the appellee’s 
answer. 

Having reached this conclusion in regard to the insufficiency of 
the second paragraph ofthe answer, which will necessarily lead to the 
formation of new issues and a new trial of the cause, we will not now 
consider and decide any of the questions arising under the alleged error 
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of the court in overruling the appellant’s motion for a new trial. On 
such new trial these questions may not arise again, or if they should, 
it is hardly probable that they will be again presented in the same 
form. We pass them by at this time without discussion. 

The judgment is reversed at the appellee’s cost, und the cause 
is remanded, with instructions to sustain the appellant’s demurrer to 
the second paragraph of the appellees’ answer, and for further pro- 
ceedings. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF MASSACHUSETTS. 


In Equity. 


JOSEPH F. DEAN, Truster, 
vs. 


EQUITABLE FIRE INS. CO.* 


The premises were conveyed by a bankrupt in alleged fraud of the bankrupt law 
to H., who procurred insurance upon the property in his own name. Shortly 
after, the agent informed D., who had been appointed trustee of the bankrupt 
estate, that he held the policies payable to H., which he was ready to deliver to 
D., on payment of the premiums. D. replied that the property belonged to 
the estate, and the policies must be payable to him. The indorsement was 
consequently made payable to D., as trustee, and the policies forwarded to 
him. D. subsequently took a conveyance of the property from H., without 
consent of the company, and the property afterward burned. The policy pro- 
vided that if the property be sold or transferred, or if assigned under any 
bankrupt or insolvent law, or any change take place in title or possession, 
whether by legal process, judicial decree, or voluntary transfer or conveyance, 
etc., it should be void. 


Held, that equity may reform policies of insurance, where by fraud or mistake they 
do not fulfill the agreement between the parties, but the proof of such mistake 
must be satisfactory, and its nature precisely defined. If the mistake be not 


* Decision rendered October 7, 1878. 
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plain, equity will withhold relief, on the ground that the written paper must be 
assumed to express the contract. 


Held, that equity could not relieve D. from the consequence of taking a convey- 
ance from H. without consent, nor is the case affected by any want of consid- 
eration for the conveyance. 


Demurrer sustained. 


Currorp, J. 

Courts of equity undoubtedly possess the power to correct mistakes 
in policies of insurance, even to the extent of changing the material 
clauses of the instrument, which are the subjects of special agreement. 
But the settled practice is that the power should be exercised with 
great caution, and only in cases where the proof is entirely satisfactory. 
Oliver vs. Ins. Co., 2 Curt., 295. Instruments ofthis kind may be re- 
formed in equity, where it appears that by fraud or mistake they do 
not fulfill or that they violate the agreement between the parties ; but 
the party alleging the mistake must show exactly in what the mistake 
consists, and the correction that should be made. Hearn vs. Ins. Co., 
20 Wall., 490 ; Hunt vs. Rousmaniere, 1 Pet., 12. 

Jurisdiction of chancery courts in that regard is everywhere ad- 
mitted ; but the question is, whether the bill of complaint shows a 
proper case for equitable interference. Matters well pleaded are ad- 
mitted by the demurrer, but the corporation respondents deny that 
the complainant has stated such a case as entitles him to the relief 
prayed for in the bill of complaint. Sufficient appears to show that 
the title in the premises insured was in the bankrupt ; that he on the 
18th of March, 1876, for some unexplained cause, conveyed the same 
to John H. Haskell and George 8. Jellerson, of New York city, and 
the complainant alleges that the conveyance was without considera- 
tion, and in fraud of the bankrupt act. 

Though executed in fraud of the bankrupt law, the clear inference 
from the allegations of the billis that the deed was in due form ; and 
it appears that the grantees, on the 3rd day of June, 1876, insured the 
premises in their own name in the company of the corporation respon- 
dents, in the sum of two thousand five hundred dollars, against loss 
by fire for the term of one year from the date of the policy. Prior to 
that, to wit, on the 8th of May, in the same year, the grantor in the 
conveyance was adjudged bankrupt, and on the 31st of the same 
month the complainant was duly chosen and confirmed as trustee of 
the estate of the bankrupt, and on the 3rd of June following, became 
seized of the bankrupt’s estate by due conveyance, as required by 
law. 
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Shortly after the appointment of the complainant, information was 
communicated to him by an agent of the respondents that he, the 
agent, held certain policies of insurance on the said premises, payable 
to Haskell and Jellerson, which he was ready to deliver to the com- 
plainant upon payment of the premiums ; to which he replied, that if 
the policies were payable to those parties he would not accept the 
same; that the property belonged to the estate of the bankrupt, of 
which he was the trustee, and that the policies must be payable to 
him as such trustee. Appended to that allegation is the averment 
of the complainant that he thereby meant and intended that his in- 
terest, as such trustee, in the premises should be insured, and that 
the respondent company had fair and ample notice of such intention ; 
that he desired to have his interest insured by good, effectual policies ; 
but he does not allege that he requested that any such policies should 
be issued to him, or that any other alteration should be made in the 
policy issued to the grantees of the bankrupt, than what was subse- 
quently made by the company before the policy was delivered to him 
as such trustee. 

They immediately wrote in the policy, or caused to be written, as 
follows : “ Payable in case of loss to Joseph F. Dean, trustee,” and 
forwarded the policy to the complainant, and he alleges that “ be- 
lieving, and having good cause to believe, that said policy insured his 
interest in said premises, he accepted the same ;” that what the com- 
plainant wanted was, that in case of loss the insurance should be pay- 
able to him as the trustee of the bankrupt’s estate, and that was fully 
accomplished by the amendment inserted in the policy. Neither 
party made any mistake in that transaction, and the only mistake sub- 
sequently made was that made by the complainant in taking a convey- 
ance from the parties in whose names the policy was issued, without 
securing the assent of the insurance company. Had he done that, no 
controversy would ever have arisen. 

Plainly it was not a mistake of the company in writing the policy, 
but of the complainant in allowing the title of the property to be 
changed without complying with the following condition of the policy : 
“Tf the property be sold or transferred, or upon the passing or entry 
of a decree of foreclosure, or upon a sale under a deed of trust, or if 
the property insured be assigned under any bankrupt or insolvent 
law, or any change take place in title or possession, except in case of 
succession by reason of the death of the assured, whether by legal 
process, judicial decree, or voluntary transfer or conveyance * * * * 
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then and in every such case the policy shall be void.” Conditions of 
the kind are frequently inserted in policies, and though they often 
operate with great severity, still they are obligatory in case they are 
not waived by the company. 

It is said that the conveyance was without consideration, but that 
cannot make any difference, as the formal title was changed before 
any loss occurred. Written agreements, whether executory or exe- 
cuted, may be reformed in equity courts where there is a material 
mistake of fact. In all such cases, says Story, if the mistake is clearly 
made out, by proofs entirely satisfactory, equity will reform the con- 
tract so as to make it conformable to the precise intent of the parties. 
But if the proofs are doubtful and unsatisfactory, and the mistake is 
not made entirely plain, equity will withhold relief upon the ground 
that the written paper ought to be treated as a full and correct expres- 
sion of the intent of the contracting parties, until the contrary is 
established beyond reasonable controversy. 1 Story Eq. Jur., § 152 ; 
Adams Eq. (8rd Am. ed.,) 171 ; Andrews vs. Ins. Co., 3 Mason, 10. 
Apply those rules to this case and it is clear that the complainant is 
not entitled to any relief. 

Demurrer sustained and bill of complaint dismissed. 





Cotton States Life Ins. Co. vs. Lester. 


SUPREME COURT OF GEORGIA. 


Fersruary Term, 1879. 


COTTON STATES LIFE INS. CO. 
vs. 
LESTER, Gvarpran.* 


A condition in a policy of life insurance that it shall be void unless the premiums 
are paid at the times specified, may be waived by a custom on the part of the 
company of receiving premiums on said policy at other times. 


Where, under such a custom, the last premium was puid after the specified date, an 
insertion in the receipt therefor of the words: “and policy-holder in good 
health,” made by the company before sending the receipt, would not relieve it 
of liability, although the insured was in fact sick ‘of the disease of which she 
afterward died. 


Assumpsit from Bibb Superior Court. Lester, guardian of Mrs. 
Tuft’s children, sued the insurance company on a policy of insurance 
on her life, taken for their benefit. The policy contained the stipula- 
tion that the premiums were to be paid quarterly on the 3d of Au- 
gust, November, February, and May of each year; and in the event 
of failure so to pay, then the policy should be null and void. The 
policy was issued in 1871, and Mrs. Tufts died in 1875. Sixteen pay- 
ments were thus made in all. Not one of them was made on the day 
specified, viz., 3d of the month. From August, 1871, to August, 1873, 
they were made before due, from two to twenty-four days. Thence, 
to the last, premiums were paid after due from three to fourteen days. 
The last premium was paid May 17, 1875. The insured died August 
20, 1875. She had been sick for twelve months, and confined to her 
bed for six months before her death, with the same disease of which 
she died. The last receipt had the words: “and policy-holder in 
good health” after the word “countersigned,” in the clause which 


* From Weekly Jurist. 
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provided that the certificate should not be binding until countersigned. 
The policy, these receipts, and proof of death, showing the sickness 
of Mrs. Tufts for some months prior thereto, were put in evidence by 
the plaintiff. Defendant moved for a nonsuit. It was refused. The 
court charged the jury to the effect that continual receipt of money 
after due might operate as a waiver of forfeiture for non-payment 
of premium at exact time when due ; that the health of the assured 
had nothing to do with the question, unless there was actual fraud 
practiced on the company in the payment of the premium or in the 
procurement of the policy ; also, that the company could not change 
the terms on which it received the premiums without due notice of 
such change ; and if it had waived payment on the exact day speci- 
fied in the policy, it could not afterward, when too late for the in- 
sured to comply with the terms of the policy, insert new conditions 
on which the money was received. The jury found for plaintiff. 
Defendant moved for a new trial, alleging error in refusing the non- 
suit and in the charge. It was refused, and defendant excepted. 


R. T. Lyon and Nispers & Pierce, for plaintiff in error, cited 18 
Barb., 541; Bliss on L. Ins., § 189 ; 2 Big. Life & Acc. Cases, 150 ; 
44 Ga, 122; 50 ib., 404; 5 Otto, 330; 2 ib., 381 ; 57 Ga., 469. 


Larron & Barrierr and 8. Hatz, for defendant, cited Bliss on Life 
Ins., §§ 186-192 ; 9 Ired.,1; 1 Big. Life & Acc. Cases, 406 ; 18 Barb., 
541 ; 61 Penn. St.,107 ; 1 Big. & Acc. Cases, 595, 685, 51 ; 25 Conn., 
542; 6 Ad. & EL, 409 ; 2 Exch., 654; 26 Barb., 556 ; 52 Mo., 469 ; 
97 Mass., 144 ; 5 Reporter, 1 ; 2 Law and Equity Reporter, 523 ; 44 
Penn. St., 250 ; 20 Wis., 335 ; 27 ib, 372 ; 5 HilL 17; 2, EL. & 
Eq., 140; 5 De G. M. & G., 265; 2 Big. Life & Acc. Cases, 365 ; 
Pars. on Contr., 487 ; 20 Gratt., 614 ; 101 Mass., 101; 97 ib., 144 ; 
2 Kernan, 81 ; 6 Wall, 129 ; May on Ins., § 502 ; Bliss on Life Ins., 
308 ; 2 Am. Lead. Cases, (5th ed.,) 906 ; 52 Me., 336 ; 26 Iowa, 1 ; 
13 Wall., 222 ; 18 N. Y., 392; 57 Ga., 469 ; 59 ib., 812; 52 ib., 640 ; 
59 Il., 123 ; 38 Towa, 304 ; 39 Wis., 111 ; 2 Cowper, 803 ; 1 Conn., 
90. 


JACKSON, J. 

1. The leading question in the case is whether or not time of pay- 
ment of premiums was waived, so as to make the payment on the 17th 
instead of the 3d of the month good. The non-exaction of punctual 

ayments had become the habit of the company as to this policy. Not 
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one premium in the whole four years had been paid on the day spe- 
cified in the policy, yet each time the company received and kept the 
payment. Upon principle, we think that, though time be of the es- 
sence of the contract of insurance, and punctual payments essential to 
the prosperity of the companies, yet they may, by their conduct, 
waive time ; and having thus produced an impression upon those 
dealing with them of waiver, it would be unjust to permit them to in- 
voke the principle to their aid. In this case the day seems never to 
have been insisted on, but payment in a reasonable time before or 
after it, had been allowed, and we think it operated as a waiver. See 
1 Big. Life & Acc. Cases, 406 ; 18 Barb., 541 ; 52 Mo., 469 ; 44 Penn. 
St., 259 ; 5 Otto, 330. Indeed, the courts go so far as to hold that if 
Mrs. Tufts had offered this premium and it had been refused, the 
company would have been bound, on the ground that their habit had 
induced her to believe they would receive it then, and that they could 
not thus put her off her guard and take advantage of her slowness, 
engendered by confidence with which they had inspired her. Much 
more, when the company takes and keeps the money paid, ought it to 
be estopped from setting up delay asa good ground to avoid the 
policy. 

2. The other point is governed by this. If time was waived, and a 
payment on the 17th was as good as a payment on the 3d, and stood 
upon the same footing, then no new conditions inserted in the receipt 
could avail the company. If payment had been made on the 3d, the 
state of the health of the insured made no difference, and if, by wai- 
ver, payment on the 17th was the same as payment on the 3d, then 
the state of health still made no difference. Having induced confi- 
dence by their habit of allowing time, they could not take advantage 
of this to impose new conditions. 

We think the verdict was right, and the new trial was properly re- 
fused 

Judgment affirmed. 
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SUPREME COURT OF INDIANA. 


May Term, 1879. 
Appeal from Vanderburgh Circuit. 


FRANKLIN INS. CO., or Inpranaporis 
vs. 


FRANCIS M. HUMPHREYS er at.* 




















The policy insured a wharf-boat against fire, and attached the following conditions, 
taken from a marine policy: ‘‘Touching the adventures and perils which the 
said insurance company is contented to take and bear upon itself upon the 
voyage, they are of the seas, lakes, rivers, canals, fires, jettisons, rovers and 
assailing thieves.” 

Held, that the insurance covered marine perils as well as fire. 


Held, that the fact of the insurance being on a wharf-boat, ‘lying at the wharf,” 
did not vitiate the policy as to other perils, and the destruction of the boat by 
ice after being carried away from the wharf was within the perils insured 
against. 

Held, that evidence of a general custom among Ohio river men, at Evausville, to 
remove their boats at the approach of ice danger to the Green River, was not 
evidence of a general custom at common law, which should be co-ex- 
tensive with the state, and'compulsory upon all, and wouid not apply to a wharf- 
boat insured at the dock, and designed for warehousing, and a failure to re- 
move such boat was not a wrongful act of negligence. 

Held, that the insured was not, bound to remove the boat to Green River at the re- 
quest of the company, and its assurance that it would assume the risk of dam- 
age during the removal. There was no such stipulation in the policy. The in- 
surance was against the perils at the place where the boat was lying. 

Held, that fraud could not be predicated upon the failure of the insured to do an 
act which he was not bound to do. 


Judgment affirmed. 









Ietenart & Iarenart, and Gimourist & Burrerrietp, of Evansville, 
for Appellees. 


DeBruter & Hartrietp, of Evansville, for Appellant. 
* Decision rendered May 28, 1879. 
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Brvpts, J. 

Suit by the appellee upon an insurance policy alleged to have been 
made by the appellant to Francis M. Humphreys, for the benefit of 
his mortgagees, insuring a wharf-boat against loss or damage by fire, 
and other perils, averring that by a large sheet of ice floating in the 
Ohio River, the boat was carried away, wrecked, burned and wholly 
destroyed without the fault or negligence of the appellees. A de- 
murrer alleging the want of facts sufficient to constitute a cause of ac- 
tion was overruled to the complaint ; exceptions reserved. 

Answer in five paragraphs. 

The first paragraph avers in substance that long before the loss 
happened, the Ohio River, in which the wharf-boat was lying at 
Evansville, became incumbered with floating ice to such an extent 
that it became dangerous and hazardous to permit the wharf-boat to 
remain longer where it was, because, if the river closed, the breaking 
up of the ice would almost certainly sink and destroy the boat. That 
Humphreys, the assured, was the master and owner of the wharf-boat, 
and in the actual control and possession thereof, and that, under the 
circumstances, it became his duty to remove it to a place of safety. 
The Green River, which empties into the Ohio at a point about eight 
miles above Evansville, is such a place of safety, being a perfect ice 
harbor, and is the nearest and most accessible place of safety that 
could be found ; and that on the 18th of December, 1876, the insur- 
ance company gave Humphreys a written notice to remove the wharf- 
boat into Green River, and, by its agent, frequently requested him 
verbally to do so, and warned him that the boat would be sunk if per- 
mitted to remain longer where she was ; and that for ten days after 
such notice was given, the wharf-boat could have been easily and 
safely towed to Green River and moored therein, and thenceforth 
would have been perfectly safe ; and if that had been done the loss 
would not have occurred. That Humphreys carelessly and negligently 
failed and refused to move the boat until the river became completely 
frozen over, and that when the ice broke up, on the 16th of January, 
it was carried by the current in large masses against the wharf-boat, 
tore her loose and destroyed her ; and therefore that the loss oc- 
curred through the gross negligence of the assured, (who was master 
and owner,) and the company is not liable. 

The second paragraph is the same, except that the refusal of Hum- 
phreys to take the boat to Green River is charged to have been fraudu- 
lent, the language being as follows: “ But the said Humphreys, 
fraudulently intending and designing that the said wharf-boat should 
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be sunk by the ice, in order that he might recover the insurance 
money thereon, purposely kept said wharf-boat in said exposed and 
dangerous locality, well knowing that the same would be sunk when 
the ice broke up in the Ohio River, and so fraudulently and designedly 
suffered said wharf-boat to remain at the wharf at Evansville afore- 
said, so that when the ice at the time mentioned in the complaint, to 
wit, January 16, 1877, broke up in said Ohio River, it was carried by 
the current in large masses against said wharf-boat,” etc., “ and de- 
stroyed it,” “ whereupon defendant says that the loss occurred by the 
connivance, purpose and design of said Humphreys,” and that it is not 
liable. 

The third paragraph of the answer is a general denial. 

The fourth paragraph avers precisely as the first and second : the 
facts in regard to the condition of the river, the danger and hazard 
of permitting the wharf-boat to remain at Evansville, the practicability 
of towing her to Green River, and the duty of Humphreys, in the ex- 
ercise of ordinary care and diligence, to take her there ; the safety of 
Green River ice harbor, the notice by the company to Humphreys, 
both written and verbal, to take her to Green River, and the warning 
that if she were permitted to remain at Evansville she would inevit- 
ably be destroyed ; and that the company also “ notified the plaintiffs 
that unless they removed the wharf-boat the defendant would not be 
responsible for the loss thereof, and notified the plaintiffs that the de- 
fendant company would take all the risks of loss attending the re- 
moval of said wharf: boat to a place of safety,” and it is then alleged 
the plaintiffs promised and agreed to take the boat to Green River, 
and for ten days thereafter it could easily have been so taken, and that 
it would then have been safe, but that plaintiffs negligently failed and 
refused to remove it, so it was destroyed by ice, when if their promise 
to remove it had been kept, the loss would not have happened. 

The fifth paragraph of the answer recites a provision of the policy, 
by which it is made the duty of the assured to labor in and about the 
safeguard and protection of the said wharf-boat, in case of any mis- 
fortune happening, and it is then averred that three days before 
the wharf-boat was carried down the river, it broke loose from where 
it was moored, and was caught by other parties than the assured, and 
tied to the shore, and possession taken by the assured and watchman 
placed in charge, but that the defendant Humphreys, designing that 
the boat should be lost, negligently and fraudulently failed to fasten 
the boat to the shore, and although, as Humphreys well knew, it was 
necessary to fasten it to the bank with more than one line or with 
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chains, or both, as was usual and customary, he fastened her with 
only one line, and that an old and rotten one. That the line broke, 
the watchman abandoned the boat, and so she floated fifty miles down 
the river, was then caught and tied, and afterward burned, “said 
Humphreys having in no wise taken any care thereof.” 

A reply in several paragraphs was filed to the answer, issue joined, 
trial by jury, verdict for appellees, judgment on the verdict, and ap- 
peal to this court. 


By a motion for a new trial and the demurrer to the complaint, 
the appellant has presented several questions for our consideration. 

1. As to the sufficiency of the complaint. It is not claimed that the 
complaint lacks any necessary averments, or that any averment which 
it contains is insufficient ; but it is insisted that the policy declared 
upon does not cover a loss by the means named in the complaint— 
that it insures against loss or damage only by fire, and does not insure 
against a loss by the perils of the Ohio River. The language of the 
policy is as follows : 

“By this policy of insurance the Franklin Insurance Company, of 
Indianapolis, Ind., in consideration of the receipt of one hundred dol- 
lars, do insure F. M. Humphreys against loss or damage by fire, to 
the amount of $2,000 on his wharf-boat, tackle and apparel, lying at 
the wharf of the city of Evansville, Indiana, privilege $4,000 total in- 
surance, and to receive, discharge and store freight, hazardous, extra- 
hazardous and specially hazardous. It is understood that the loss, if 
there should be any, shall be adjusted according to the conditions 
herein named, and those hereto attached.” 

The conditions attached were as follows : “ Touching the adven- 
tures and perils which the said insurance company is contented to 
take and bear upon itself upon this voyage, they are of the seas, 
lakes, rivers, canals, fires, jettisons, rovers and assailing thieves.” 

It appears from an averment in the complaint, and by the argument 
of the appellant, that the parties adopted the form of a fire policy, 
and that the conditions thereto “attached ” were adopted from the 
form of a marine policy, thus making it both a fire and marine 
policy. This doubtless accounts for its apparent incongruity. 

Upon this ground the appellant argues that there are no direct 
“words of insurance against marine perils to be founded in the con- 
tract ;” that the wharf-boat was not built to make voyages, but to 
serve as a floating warehouse for the storage of freight ; that “ ne voy- 
age was contemplated, or in the nature of the case could be made ; 
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and that hence ‘the adventures and perils’ enunciated, were never in 

fact assured by the company.” But we are unable to view the policy 
in that light. The fair construction and plain meaning of the policy, 
when all its parts are taken together, is that the appellant insured the 
wharf-boat of the appellee Humphreys “against loss or damage by 
fire, and against loss or damage by the perils of the seas, lakes, rivers 
canals, jettisons, rovers and assailing thieves.” 

The fact that the wharf-boat was not adapted to a and did 
not or could not, nor was not intended to make voyages or enter upon 
the seas, lakes, or canals, but was insured “lying at the wharf in the 
city of Evansville, Ind.,” in the Ohio River, will not vitiate the policy 
as to other perils, and the insurance against jettisons, rovers, and as- 
sailing thieves, might be as applicable to a wharf-boat as to a boat 
calculated to make voyages. That the destruction of the boat by the 
ice, as averred, was by a peril of the Ohio River is not disputed. We 
think that the complaint is sufficient. 

2. On the trial, after the appellee had rested, the appellant in- 
troduced as a witness one John H. Morris, who was duly sworn, and 
by whom appellant offered to prove the following facts : That wit- 
ness was the owner and master of the tow-boat “Hotspur,” and 
had his boat at Evansville when ice began to form and float in 
the Ohio in December, 1876. That Green River empties into the 
Ohio eight miles above Evansville, and is a perfect ice harbor, 
and peculiarly adapted to the safety of boats threatened by the 
ice, and the only ice harbor on the Ohio within reach. That 
this fact was well known and universally understood among all 
river men, and that it is, and was in December, 1876, and has been 
from time immemorial, the well understood, universal, and per- 
fectly well-known custom among all river men, owners and mas- 
ters of wharf-boats, etc., to take all such boats and wharf-boats to the 
mouth of Green River upon the approach of danger from floating ice 
in the Ohio River, and that such custom and usage was in full force 
on the 4th day of November, 1876, and was well known to all river 
men and all business men generally in the city of Evansville. That 
at any time in the month of December, 1876, up to the 25th, Hum- 
phreys’ wharf-boat—the subject of the insurance in this action—could 
easily have been towed and taken by the said tow-boat “ Hotspur,” to 
Green River. That said “Hotspur” was, during the month of De- 
cember, 1876, at various times, up to the 25th, engaged in towing 
various crafts to the mouth of Green River from the wharf at Evans- 
ville, and on Sunday, December 18, 1876, did so tow a large wharf- 
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boat owned by Rankin & Co., and a few days thereafter another 
large wharf-boat, and that Humphrey’s boat, the one in controversy, 
would not have been much harder to tow than either of those. That 
said Humphrey did procure another wharf-boat owned by him to be 
towed to Green River in December, 1876, about the middle of the 
month. That ice began to form in the Ohio about December 8, 1876, 
and that at many times thereafter, the river was clear of ice between 
Evansville and Green River, before the loss complained of happened. 
That witness has been engaged in river business in various capacities 
for the past ten years. 

This testimony was objected to by the appellees, and excluded by 
the court, to which appellant excepted. 

The facts above stated, and offered to be proved, lack some of the 
essential requisites necessary to the validity of a particular custom at 
common law : as that it was continued without interruption, was peace- 
able, and acquiesced in, and was compulsory and binding upon all, and 
lack an additional and important requisite to make it binding in this 
state, namely—that it was co-extensive with the State. Perhaps it is 
not within the constitutional power of the legislature in this State to 
make such a particular and local question binding, even by express 
statute ; much less, then, could it be applied by the common law. 
Franklin Life Ins. Co. vs. Sefton, 53 Ind., 380 ; Spears vs. Ward, 48 
Ind., 541. 

But the most palpable objection offered to the evidence is that it 
would tend to contradict the written terms of the policy, which in- 
sured the wharf-boat “lying at the wharf in the city of Evansville, 
Ind.,” and did not insure it lying in the mouth of Green River, Ken- 
tucky, nor on its passage from where it was, to and from the mouth of 
Green River. It is not contemplated that a wharf-boat which is a 
floating dock and warehouse combined, for the purpose of receiving, 
storing, and shipping goods, is to be removed from the water in which 
it is built, and the place to which it is adapted. 

The owner is entitled to the use of his wharf-boat at the place 
where it is designed to remain, as well in the winter time, if he then 
can and desires to use it, as he is during the boating season ; and it 
might be that the removal of the wharf-boat as contemplated by the 
facts offerec to be proved, if made without the consent of the insurer, 
would have been such a deviation from the proper use of the boat, as 
to avoid the policy if it had been lost at any other point than that at 
which it was insured, and where it was designed to remain. 

The appellant has offered much argument and cited many authori- 
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ties to show us that when the loss of insured property is caused by 
the wrongful act of the insured party, he cannot recover on the policy : 
We are not differing from the appellant in this view; but the facts 
offered to be proven in this case do not tend to prove a wrongful act 
on the part of the appellees, nor even negligence. Wood on Insur- 
ance, 108 and authorities. Hay on Insurance, 493 ; Copeland vs. N. 
EK. Marine Ins. Co., 2 Met., 432 ; City Fire of N. Y. vs. Corliss, 21 
Wendell, 367 ; Dixon vs. Sadler, 5 M. and W., 405 ; Leed vs. Mechan- 
ic’s Ins. Co., 8 N. Y., 351 ; Equitable Ins. Co. vs. Hearn, 20 Wall., 494 ; 
Ins. Co. vs. Wilkinson, 13 Wall, 222; Cin. Mutual Ins. Co., vs. May 
20 Ohio, 211 ; Hill vs. Portland & RR. Co., 55 Maine, 438 ; Mickey 
vs. Burlington Ins. Co., 35 Iowa, 174; Luce vs. Dorchester Fire Ins. 
Co., 105 Mass., 297 ; Howland vs. Marine Ins. Co., 2 Crouch, 474 ; 
Hazzard vs. N. E. Marine Ins. Co., 8 Peters, 557. 

3. The appellant then offered to read to the jury the following state- 
ment of an absent witness, John B. Hall, embodied in an affidavit for a 
continuance, filed by the appellant, and which statement the plaintiffs, 
before going into trial, had agreed and admitted in open court, the 
said witness John B. Hall would testify to if he were present, to wit : 
“That the wharf-boat, which is the subject matter of the insurance 
herein, and for the recovery of the amount insured on which this ac- 
tion is brought, could, without risk or danger of the same being de- 
stroyed, have been towed to Green River, which was a place of safety, 
eight miles or thereabouts distant from the city of Evansville, at any 
time aiter the ice first made its appearance in the Ohio River, in De- 
cember, 1876, until the 30th of said month. That tow-boats of 
sufficient power were at the port of the city of Evansville, and thier 
services could have been procured to have towed said wharf-boat of 
plaintiffs to Green River, during the time aforesaid. That the weather 
during said time was calm, and there was no reason to apprehend dis- 
aster from wind, and that the stage of water in the Ohio River be- 
tween Evansville and Green River aforesaid was sufficient for the said 
boat to be so towed to said place of safety. That all other wharf-boats 
and steamboats of any considerable size, which had been lying at the 
wharf at Evansville, had been removed during the time aforesaid, to a 
place of safety. That from the time ice first appeared in said month 
of December, 1876, in the Ohio River, it was apparent to all men who 
had knowledge of the river and its dangers, that there was great dan- 
ger to be apprehended in leaving a wharf-boat at the wharf in Evans- 
ville. That’ the plaintiff, Francis M. Humphrey, was personally in 
charge of said wharf-boat, and had full and complete control of the 
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same, and that it was his duty, in the exercise of ordinary care and 
prudence, for the purpose of preventing injury to said wharf-boat, to 
have removed the same during the time aforesaid, to a place of 
safety. 

This evidence, also, was excluded by the court, upon objection of 
appellees, and appellant excepted. 

This proposition in principle s the same as the second, which we 
have fully discussed. It is unnecessary, therefore, to examine the 
question further. The next proposition made by appellant is also the 
same, and need not be stated or considered. 

4. Appellant then offered to prove by Franklin L. Whicher, a com- 
petent witness, that said Whicher wasthe agent of appellant at Evans- 
ville, in December, 1876, and as such agent, on the 18th of that 
month served on appellees the written notice mentioned in the plead- 
ings, and frequently, from the 18th to the 30th of said month, notified 
Humphrey to move the wharf-boat to Green River, and offered that 
such removal might be made at the risk of the insurance company. 
Excluded and exception taken. 

Appellant then offered to read to the jury the written notice served 
by Whicher, its agent, on Humphrey, on the 18th of December, re- 
questing him to take his boat to Green River, and warning him of im- 
minent danger from the ice ; but appellees objected, and the evidence 
wus excluded. Exception duly taken. 

Appellant then offered to prove by John C. Shoemaker, president 
of the Franklin Insurance Company, that the company, at the time 
ratified and approved of the act of its agent, Whicher, in notifying 
appellees to move the wharf-boat ; but upon objections by appellees, 
the court excluded the evidence, and appellant excepted. 

Appellant then read to the jury the remaining portions of the state- 
ments of the absent witnesses, Hall and Conant, and the evidence 
closed. 

We have seen that there was no valid particular custom requiring 
Humphrey to move his wharf-boat to the mouth of Green River, and 
there is no general law requiring him to do so. There is no stipula- 
tion in the policy binding him to do so, and he was not bound to do go 
upon the notification by the appellant, and he was not bound to ac- 
cept new terms of insurance varying the policy, although offered by 
the company. 

The wharf-boat was built at the wharf of the is of Evansville, to 
be used at that place ; if it was not adapted to be removed to the 
mouth of Green River, although it might have been practicable to do 
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so, and at that place, it might be and probably would have been use- 
less to the owner while it remained. We think the owner had a 
right to have his boat remain in the water where it was built, and to 
use it at that place for that purpose to which it was adapted. The 
policy insured the boat against the perils of the river at that place, 
and not against the lesser perils that might overtake it in the mouth 
of Green River. 

5. The appellant discusses the question of fraud set up in the se- 
cond paragraph of answer, and insists that although the facts offered 
to be proved might not amount to anything more than negligence, 
which would not prevent Humphreys from recovering on the policy, 
yet when a fraudulent purpose and corrupt design entered into his 
conduct, by which he desired that the “boat should be lost in order 
that the insurance money might be recovered,” they amount to fraud 
which will prevent him from recovering on the policy, but if Hump- 
hrey, as we have held, had a right to keep his boat at the wharf in the 
city of Evansville, his motive, intention, or purpose in doing so could 
not vitiate his acts. Fraud cannot be predicated upon acts which 
the party charged has a right by law to do, nor upon the non-perfor- 
mance of acts which by law he is not bound to do, whatever may 
have been his design, motive, or purpose, either in doing or in not 
doing the acts complained of. 

It seems to us that the questions in this case have been thoroughly 
discussed and the case was well tried, and that the judgment is in 
accordance with the law and the facts. It is therefore affirmed at 
the costs of the appellants. 
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SUPREME COURT OF MINNESOTA. 
Aprit Term, 1878. 


EDMUND H. HOLBROOK, Jr., Respondent, 


vs. 


ST. PAUL FIRE & MARINE INS. CO., or Sr. 
Pavut, Miyy., Appellant. 


The M. S. Co., claiming to be a corporation, and conducting a certain business, 
took out a policy of insurance upon personal property, which it claimed to 
own. 

Held, that as, if the association was not a corporation, it was in law a partnership, 
and as such could hold personal property and make contracts in the name it 
assumed, it is immaterial, so far as concerns the validity of the policy, whether 
it was or was not a corporation. 


. agreed to, and did, advance to the M. S. Co. a specified amount to 
enable it to cultivate a farm during the year 1876, and the company 
executed to him its notes for the amount advanced. As a part of 
the advance he purchased and delivered to it a certain number of mules. With 
the agreement that they were to remain his sole property until the notes should 
be paid, and when paid the title to the mules should pass to the company. It 
was authorized to plow with them a specified amount, and if it desired to plow 
more might do so, paying him for the excess at current rates. He had the 
tight to use them in plowing for himself a specified amount, he to return them 
to the company in as good condition as when taken by him, and if the note should 
not be paid at maturity he might take possession of and sell them, or so many 
as might be necessary, and after paying expenses of keeping and selling, should 
credit the remainder of the proceeds upon the notes, and if there should be 
any surplus pay the same to the company. 


Held, that the company had an insurable interest in the mules. The policy was 
upon thirty-six mules, ‘‘all contained in the two-story frame barn, (36 x 100 
ft.,) situate (detached) on sec. No. 19, Town No. 140, Range No. 43 ; in Becker 
County, Minnesota.” 

Held, that the words ‘‘ all contained in,” etc., are merely matter of description for 
identification of the property insured, and not a warranty that the mules should 
remain in the barn, nora condition that the risk should cease if they were 
taken out of it—following Everett vs. Ins. Co., 21 Minn., 76. 


Contracts of insurance are, unless the language forbids it, presumed to be made 
with reference to the character of the property insured, and to the owner's use’ 
of it in the ordinary way, and for the purpose for which such property is or- 
dinarily held and used, and a general condition against increase of risk must 
be held to refer to the risk incident to such use. 


Order affirmed. 
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GitFILuan C. J, 

Action on a policy of insurance against loss by fire issued to the 
Minuesvta Land Company, for $600 upon thirty six mules, “all con- 
tained in the two-story frame barn (36 x 100 ft.) situate (detached,) 
on sction No. 19, town No. 140, range No. 48, in Becker County, 
Minnesota,” “ loss, if auy on above, payable to E. H. Holbrook, Jr., as 
his interest may appear.” 

The Minnesota Land Company appears to be an association which 
claims to be incorporated by the government of the kingdom of Hol- 
lund, for the purpose solely of purchasing, clearing and cultivating 
uncultivated lands in this State, and was in possession of five sections 
of laud, lying three in Becker and two in Clay County. In cultivating 
said farm it was in possession of and using the mules mentioned in 
the policy. It possessed and used the mules under a contract with 
Holbrook, by which, in substance, he agreed to advance to it twelve 
thousand dollars, or so much thereof as it should need to procure 
animals, seed and labor for putting in and harvesting a crop of small 
grains upon fourteen hundred acres of said farm in the year 1876. 

The company was to execute and did execute its notes for the 
amounts advanced, and as a part of such advance Holbrook agreed to 
and did purchase and turn over to it a lot of mules and cattle, which 
were to remain the sole property of Holbrook until the notes should 
be paid, and when they were paid the title to the mules was to pass 
to and vest in the company. The company had a right to plow one 
hundred acres with the mules, and if after the harvest of 1876, and 
before the notes were paid, it desired to plow a greater amount, it had 
the right to do so, paying Holbrook for the use of the mules the cur- 
rent notes, [rates]for the additional plowing. Holbrook had the right 
to use them in plowing for himself or others between the 1st of June 
and the 15th of July, 1876, he to return them to the company in as 
geod condition as when taken by him ; and in case the notes, or any 
of them, should not be paid at maturity, he might take possession of 
and scll the mulés, or as many thereof as might be necessary, and after 
paying expenses of keeping and selling, credit the remainder of the 
proceeds upon the notes, and, if there should be any surplus still 
remaining, pay the same to the company. 

On the section described in the policy, (one of the five composing 
the farm,) there was a barn such as therein described, and when the 
policy was issued the mules were stabled in that barn. On another sec- 
tion of the farm—section thirteen, about two miles distant from the 
barn, and in the County of Clay, there was a shed. A short time be- 
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fore the fire the mules were, for the purpose of plowing and of re- 
pairing the barn, taken to section thirteen and stabled in the shed, 
and while there the loss occurred. There was a condition in the 
policy, that if “the risk be increased by erection or occupation of 
neighboring buildings, or by any means whatever within the control 
of the insured, or if the premises become unoccupied without the con- 
sent of the company indorsed hereon,” the policy should be void. 

‘Lhe court below tried the cause without a jury and found in favor 
of plaintiff, and from an order denying a new trial this appeal is 
brought. 

The appellant makes these points : That the policy is void because 
the said company is not a corporation. That for the same reason it 
is incapable of owning property in this State, and therefore had no in- 
surable interest inthe property insured. That it had no interest in the 
property, because the contract between it and Holbrook shows that it 
never owned it. The policy covered the property only while it was ac- 
tually contained in the barn. That by the removal of the property 
from the barn to the shed the risk was increased and the policy ren- 
dered void. 

It is claimed that the said company was not a corporation because 
the government of the kingdom of Holland cannot create a corpora- 
tion solely to do business in Minnesota. We do not think the ques- 
tion is involved in the case, for the reason that the purchasing and 
owning of personal property, and contracting for insurance upon it, are 
not acts requiring corporate powers. Any association of individnals, 
whether a corporation or only a partnership, may own such property 
and make such contracts, and may adopt and act under a common 
name for such purpose. 

‘This company was doing business under a common name, and all 
its acts not requiring corporate powers were good both for it and 
against it as a partnership, if it was not a corporation. It was there- 
fore immaterial whether it was a corporation or not. Although the 
contract between the plaintiff and the company provides that until 
the payment of its notes the title to the mules and cattle shall re- 
main in the plaintiff, the company had an interest in them. It had a 
right to possess and use them (with the exception specified in the 
contract.) The plaintiff might (with that exception,) take them from 
the company only upon default in the payment of the notes, and then 
only for the purpose of enforcing sueh payment by a sale of them, and 
after such sale first deducting the expenses, the proceeds were to be 
credited to the company upon the notes, and if there was any sur- 
plus then left it was to be paid over to the company. The question is 
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not as to the value of the interest, but whether there w::s any legal in- 
terest to sustain the contract of insurance and to prevent the policy 
being a mere gambling contract. That there was such an interest in 
the company under the contract there can be no doubt. The claim 
that the policy covered the mules only while in the barn—that is, that 
the words in the policy ‘‘all contained in the two story frame barn 
(36 x 100 ft.) situate detached in section 19, town 140, range 43, in 
Becker County, Minnesota, “limited the risk to the property while 
actually in the barn, or were a warranty that it should remain in the 
barn, is determined by the decision in Everett vs. Continental Ins. 
Co., 21 Minn., 76, in which it was held that a clause with respect to 
to the property insured, (a threshing machine,) “ stored in barn on 
section 36, town 23, range 28, owned and insured by L. L. Chaffin, 
was mere matter of description operating to identify the property and 
not a promissory stipulation on the part of the insured, nor a condi- 
tion of insurance on the part of the insurer, that the location men- 
tioned must remain unchanged, or if changed, that while changed the 
insurance should cease or be suspended. Here the description is in 
some respects more full than in that case, but it is still, within the 
principle acted on in that case, only matter of description or identifi- 
cation. 

Policies of insurance, unless the language excludes the presumption, 
must be presumed to be made with reference to the character of the 
property insured, and to the owner’s use of it in the ordinary manner ; 
and for the purpose for which such property is ordinarily held and used, 
where the language is not too explicit to admit of it, the policy, so far 
as regards the question whether it covers the property when removed 
from the place where it is described as being at the date of the policy, 
is to be interpreted upon this presumption. 

So, language which, occurring in a policy upon property from its 
character and in its ordinary use kept permanently and continuously 
in one place, as a stock of merchandise or machinery in a building, or 
household furniture, or things stored, might perhaps be held to limit 
the risk to the property while in the place contained as described by 
the policy, could not, without defeating the manifest intention of the 
parties, receive the same interpretation where occurring ina policy upon 
entirely different property—property the real and beneficial enjoy- 
ment of which forbids its being kept at all times in one place, such as 
horses, carriages, farming machinery, ete. 

The presumption we have referred to bears not only on the clause 
dcseribing the location of the property, but also the condition in refer- 
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ence to increase of risk. The condition in this policy seems more ap- 
plicable to insurance on buildings than movable property. 

The blank used was evidently such as the company usually employed 
in insuring buildings rather than movable property. 

But although apparently more applicable to a building than to this 
kind of property, it must be given effect, if possible, in this policy. 

As the insurer insures the property while used by the owner in the 
ordinary way, and for the ordinary purpose for which the property is 
kept, he assumes all the risk from fire incident to such use, and not 
merely that incident to the property duriug a part of the time or while 
it may be kept in a particular place. In this case the mules were 
used in cultivating a particular farm ; the policy covered them while 
so used, and if the risk might be at times greater in such use than 
while they might stabled in the barn, that greater risk is assumed by 
the company. 

The condition against increase of risk refers to an increase beyond 
that which the company assumes, to wit, that ordinarily incident to the 
use of the mules in the cultivation of the farm, whether the risk was 
increased beyond that is not stated by the court below in its findings. 

Order affirmed. 


Annotations on the above case by the Editor of the Insurance Law Journal. 


The location of the insured property is an essential element of the risk, 
and in general a continuing warranty ; the policy covers the goods only so 
long as they are in the place designated in the contract. Hough- 
ton vs. Ins. Co., 8 Met., (Mass.,) 254 ; Boynton vs. Ins. Co. 16 
Barb., N. Y., 254; Lycoming Ins. Co. vs. Updegraff, 40 Penn. St., 311 ; 
Liebenstein vs. Ins. Co., 45 Ill., 303; Providence, etc., RR. Co. vs. Ins. 
Co., 10 R. 1, 74; Eddy St. Foundry vs. Ins. Co., 1 Cliff. (U. S.,) 300; 
Bryce vs. Ins. Co., 55 N. Y., 240; Hare vs. Barstow, 8 Jur., 928. 

The same rule applies to marine insurances ; any voluntary or unnecessary 
deviation from the described voyage vitiates the policy. But in determing 
what is, and what is not included in the description of the place, the inten- 
tion of the parties must be sought by an application of the ordinary rules in 
such cases, Thus in Webb vs. Ins. Co., 2 Sandf., 497, ship timber on the 
sidewalk and in the streets adjoining the yard was covered, a custom to keep 
timber in such places being shown. In Blake vs. Ins. Co., 12 Gray, 265, 
goods ina wing of the factory were covered where it appeared that such 
wing was so connected with the main building as to be an integral part of 

he factory. But where the goods were described as contained in a factory 
on the north side of a street, the insurance did not extend to goods not in 
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the specific building described. So a policy on a house includes accessories 
to the main building, such as kitchens and privies, which are an essential 
part of the house for the purpose for which it is used, though detached 
from the main building. Workman vs. Ins. Co., 2 Louis, 507 ; Washing- 
ton Ins. Co. vs. Ins. Co., 5 Ohio St. R., 450. 

The general rule that the place designated is a continuing warranty finds 
an essential modification, however, where the insured property is of such 
a character that its temporary removal or absence from the place is an in- 
cidental feature of its use and enjoyment, and may be presumed to have 
been in contemplation of the parties at the time of contract. Where pro- 
perty of this kind has been burned while absent from the place designated 
in the policy, the courts have sought to ascertain from all the circumstances, 
as well as the language used, whether the contract was made with a view to 
such incidental absence, and the location was designated merely to specify 
the accustomed place of deposit when the insured property was not absent 
in the course of ordinary use, or whether it was the intention to limit the 
risk to the property while in the particular place indicated. 

In the case of the Annapolis RR. Co. vs. Balt. F. Ins. Co., 32 Md., 37, 
insurance was on the car-house, and on two passenger cars, ‘‘ contained in 
car-house marked No. 1.”" It was decided, in view of the fact that the car- 
house would not hold all the cars, and that there was greater danger to those 
within the building, that the intention was toinsure the house and contents 
as such, and that the destruction of a car while out of the building was not 
within the policy. The court said: ‘‘ While some of the cars which were 
insured were in use, others were not, but each car in its turn took its place 
in the car-house, and while actually contained therein was covered by the 
policy, so that by the terms of the contract the appellee would have been 
liable for all damage by fires to any of the insured cars which might have 
occurred while they were actually in the car-house.” 

In Providence and Worcester RR. vs. Yonkers Ins. Co., 10 R. I., 14 Ins. 
L. J., 323, the policy stipulated : ‘‘ Provided all the property hereby in- 
sured is on premises owned or occupied by the insured, it matters not 
whether the property is in motion on the road, or at rest or in buildings.” 
At the time of the insurance the insured was using a portion of a wharf un- 
der a lease ; other portions of the wharf, including derricks, bins, etc., were 
afterward leased or purchased. It was held that the insurance did not ex- 
tend to a loss on premises not used or occupied at the time the insurance 
was originally made. 

On the other hand, in Peterson vs. Miss. Valley Ins. Co., 24 Iowa, 494, the 
policy was ‘‘ on dwelling-house, $400 ; seven horses $750, * * situated sec- 
tion 22, town 99, R. 7 West.” The policy provided that if the risk be in- 
creased by the erection of adjacent buildings, or by aay other means what- 
ever, without the assent of the company, this policy shall be void.” One of 
the horses was burned at a hotel barn, where he had been put up for the 
night while conveying grain to the market. It was conceded that the risk 
tin he barn was greater than on the farm. It was held, that a construc tio 
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limiting the risk to the designated section would be unreasonable, depriving 
the plaintiff of the beneficial use of his property ; that the risk ‘extended 
to the usual and ordinary use of the team, whether on the farm or tempo- 
rarily away from it.” 

In Mills vs. Farmers Ins. Co., 37 Iowa, 400, the policy was on “ live stock 
on the premises situated sec., 7, 76, 27.” A horse was killed by lightning 
while driving to mill. The company was held liable on the same ground as 
in the previous case, which was cited as authority. 

In Fitchburg RR. Co. vs. Charleston Mut. F. Ins. Co., 7 Gray, 64, a rail- 
road corporation was insured ‘on their road furniture, consisting of loco- 
motive engines, cars of all descriptions, and snow-ploughs on the line of 
their road, and in actual use, but not in machine or repair-shops.” The 
owners of a wharf had connected it with the railroad by an iron track on 
which cars were run for convenience in shipping ice. It was held, that 
looking at the nature of the property insured, ‘‘ the line of their road” must 
be construed to include such spurs used by the railroad in the ordinary 
course of its business, although not'its property or under its control, and 
covered a loss to cars temporarily standing on the wharf. 

In Lewis vs. Springfield F. & M. Ins. Co., 10 Gray 159, the insurance 
was on goods ‘‘ contained in a granite store.” A part of the walls fell, start- 
ing a fire in the adjoining store, which communicated to the goods. It was 
held that though the wall had fallen, the goods remained in their original 
position until reached by the fire, which was a part of one general disaster, 
and they were therefore ‘‘ contained in” the store within the meaning of 
the policy. 

In Everett vs. Continental Ins. Co., 4 Ins. L. J., 121, the policy covered 
a ‘‘threshing machine, S. 36, T. 23, R. 38,” and for more particular de- 
scription referred to the application which described it as ‘‘ stored in barn.” 
The machine was burned while standing outside of the barn. The court 
held that the words ‘‘ stored in barn,” were ‘‘mere matter of description, 
operating simply to locate the machine.” The court says: ‘*‘ Whatever 
might have been the purpose of the location of the machine in the applica- 
tion and policy, there is no ground whatever for contending that it was, in 
letter or in spirit, a promissory stipulation on the part of the insured, or a 
condition of insurance on the part of the insurer, that this location should 
remain unchanged, or if changed, that while changed the insurance should 
cease or be suspended.” Citing Smith vs. Ins. Co., 32 N. Y., 399, and 
cases cited ; Blood vs. Ins. Co., 12 Cush., 472; Flanders on F. Ins., 241, 
255, 269, 485. 

In McCluer vs. Girard F. & M. Ins. Co., 5 Ins. L. J., 743, the policy was 
on a phaeton, ‘contained in a frame barn.” It was held that while the de- 
scription in the policy defining the risk is a warranty and a removal, not 
contemplated by the policy avoids the insurance, the words must be con- 
strued with reference to the property to which they are applied. In this 
case they could only mean that the barn was the place of deposit when not 
absent for temporary purposes incident to ordinary uses, and enjoyment 
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of the property, and a reasonable absence for repairs did not vitiate the 
policy, even though the risk was thereby increased. This decision contained 
perhaps the most complete exposition that has ever been given of the pre- 
cise legal meaning and effect of the words ‘‘ contained in,” in an insurance 
policy. The court said : ‘‘Suppose at the time the policy was signed and 
delivered, the carriage was standing in the street, in front of the defendants’ 
insurance office, where possibly it was ; would it be competent now to show 
such fact to defeat the policy ? Wethink not. The words ‘contained in” 
were not used to describe its situation at that moment. That was not the 
material fact in regard to which the company desired a stipulation. The 
material fact was that the carriage when not in use was kept in the barn de- 
scribed as its ordinary place of deposit. If the plaintiff signed an applica- 
tion, and was asked where he kept" the carriage, his answer was, if he made 
a true one, that he kept it in the barn described, notwithstanding it might 
at that moment have been in use and not in the barn. * * Carriages which 
are kept for sale, and are insured as contained in a certain warehouse, could 
not be removed toa different warehouse without avoiding the policy. There 
is nothing in the nature of the property to indicate that they will be re- 
moved, and the insurance is not made with reference to such fact. But 
where a person procures a policy upon his horse, harness, buggy and phae- 
ton, as contained in a certain barn, the presumption must be that'they are 
in use, and that the policy is issued with reference to such use.” 

In a decision just rendered by the Iowa 8. C., which will appear in the 
next number of this journal, Longueville vs. Ins. Co., the same doctrine is 
applied to wearing apparel. Citing McCluer vs. Ins. Co. The policy was 
upon household furniture, ‘‘ wearing apparel,” etc, ‘‘ contained in” a dwel- 
ing. It was held that this contemplated the ordinary use of the apparel 
away from the house, and the latter was intended only as the place of de- 
posit. Hence a damage to the clothing from fire while being worn ina 
sleigh, was covered. Nor was the case affected by the fact that furniture 
was also covered in the same policy, which was obviously intended to be 
protected only while in the place described. 








Mc Kissick vs. Mill Owners’ Mut. Ins. Co. 


SUPREME COURT OF IOWA. 


December Term, 1878. 


Appeal from Fremont Circuit Conrt. 


ELIZA McKISSICK 
vs. 


MILL OWNERS’ MUTUAL FIRE INS. 
CO., Appellant. 


The policy provided that it should be void if the property became alienated with- 
out consent. ‘The insured was owner of a divided half of a mill, under agree- 
ment to discharge certain incumbrances, among them a mortgage given by his 
grantor. The mortgage was foreclosed and the property sold, June, 1876, sub- 
ject to redemption within one year under the statute. In September, 1576,a 
proceeding was commenced to correct a misdescription of the property in the 
mortgage, and foreclosure proceedings, the insured being madea party. The de- 
cree was entered and the correction made in October, 1877. The property burned 
August, 1877. ‘The insured made no claim under the subsequent proceedings, 
to any further right of redemption, based on the correction, and his not being 
included in the original proceedings. 

Held, that the insured’s right of redemption expired with the year succeeding the 
original sale. 

Held, that the property was alienated within the meaning of the policy at the time 
of loss, and no recovery could be had. 


Judgment reversed. 


Action on a policy of insurance upon a flouring-mill against loss by 
fire or lightning, to the amount of $2,000, issued to J. P. McKissick, 
the loss, if any, to be paid to his wife, the plaintiff in this action. 
There was a judgment for plaintiff ; defendant appeals. The facts of 
the case involved in the question of law ruled by the court, appear in 
the opinion. 
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G. H. Crossy, and Barcrortr, Given & Drasette, for Appellant. 
C. H. & W. S. Wynn, for Appellee. 


Beck, J. 

The defendant, a mutual insurance company, issued the policy sued 
upon in this case, on the 26th day of December, 1876. The condi- 
tions and requirements of the articles of incorporation and by-laws of 
defendant were incorporated into the contract of the policy by the ex- 
press terms of that instrument, and of the application of msurance, 
‘They appeared upon the back of the policy. ‘The articles of incorpo- 
ration contain the following, among other conditions: ‘ When the 
property insured shall become alienated, the policy thereon shall be- 
come void unless assigued, by the consent of the president and secre- 
tary, to the alienee.” 

The answer of the defendant sets up a breach of this condition of 
the policy, averring that the tille of the property was alienated by op- 
eration of law, and there was no assignment of the policy to the alienee. 
An issue was joined upon this defense. The undisputed facts upon 
this branch of the case are as follows : 

The insured purchased an undivided one-half of the mill, November 
20,1875. It was situated upon lots 1 and 16, block 4, Railroad ad- 
dition to the town of Hamburg. He assumed to discharge certain 
incumbrances upon the property as payment of the consideration 
of the purchase-money, among them a mortgage executed by his gran- 
tor and. his cotenant, made prior to the purchase, to secure the pay- 
ment of $3,960.50. This mortgage described the lots upon which the 
mill was situated as bemg in Phelps’ addition, instead of the Railroad 
addition. There was a decree of foreclosure rendered May 9, 1876, 
directing the sale of the property under the description coutained in the 
mortgage, and the mill was duly sold by that description June 24, 1876, 
for $4,863, subject to redemption in one year under the statute. On 
the 21st day of September, 1876, a proceeding was commenced 
to correct the misdescription of the property in the mortgage and the 
foreclsure procedings, McKissick, the insured, being made a party. 
A proper decree was entered, making the correction, on the 4th day 
of October, 1877. A deed for the property, correctly describing it, 
was subsequenily executed. On the 29th day of August, 1877, the 
mill was burned. 

The time for redemption, under the sale upon the foreclosure of the 
mortgage, had expired at the time of the destruction of the mill by 
fire. The court inst:ucted the jury that “ the evidence does not show 
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such an alienation of the property at the time of the loss as to defeat 
a recovery.” 

The insured, as we have said, was made a party to the proceedings 
to correct the description of the property, and the relief asked was 
that after the correction be made, and a deed be issued on the sherift’s 
certificate, correctly describing the property, aud that McKissick’s in- 
terest be subject to the foreclosure aud sale. He did not, in the 
court below, and does not in this court, claim that he holds any other 
than the statutory right of redemption. In view of his appearance to 
the action to correct the mistake in the mortgage proceedings, and to 
authorize the execution of a deed upon the sale, we think if he had 
any right of redemption other than that based upon the statute, and 
existing by reason of his not having been made a party to the original 
foreclosure action, he waived it by not setting it up in his answer 
made before the loss. His rights are the same as though he had been 
made a party in the original foreclosure case. This the counsel for 
plaintiff directly admit in argument. 

But it is insisted by counsel that McKissick’s right of redemption 
was not cut off by the sale, within the time prescribed by the statute, 
for the reason that on account of the incorrect description the mill was 
not covered by the mortgage, decree, sale, etc. Just here is the mis- 
tuke. The parties in all their transactions, in the mortgage, and in the 
agreement of McKissick to pay it, and the court in the decree, and the 
sheriff in the sale, all acted upon and with regard to the property in 
question. It was covered by the mortgage, the decree and the sale, as 
between the parties interested and McKissick. It was the property con- 
templated by all, and was in fact affected by the transactions. Because 
this istrue, the decree correcting the error was rendered. The property 
having been actually sold upon the decree, and the time of redemp- 
tion having expired, McKissick had no right to redeem—the aliena- 
tion was complete. (See Strong vs. Manufacturers’ Ins. Co., 10 Pick., 
40 ; Clark vs. New England Ins. Co., 6 Cush. 342.) This was before 
the destruction of the mili. He had no interest in it and suffered no 
loss. The policy upon the alienation became void according to its ex: 
press terms. 

Counsel for plaintiff insist that upon the correction of the mort- 
gage, decree and sale, McKissick has a right to redeem under the 
statute, for the reason that the property affected thereby was not the 
same that was covered by the mortgage : that is, the morigage and de- 
cree as reformed included property not described in the instrument as 
executed. ‘They rely upon Provost vs. Rebmon, 21 Iowa, 416. Con- 
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ceding, for the present, the rule of this decision to be as claimed by 
counsel, the case before us is not within it, for these reasons : The pro- 
ceeding to correct the mortgage, decree and sale sought to subject Mc- 
Kissick’s rights thereto, and to cut off redemption by him. He inter- 
poses no claim that he had the right to redeem on account of the error, 
made or because he was not made a party to the original foreclosure 
proceeding. The claim now made by counsel was not made by him. It 
surely cdnnot be made by others after he has abandoned it. 

But the facts of Provost vs. Rebmon distinguish it from the case be- 
fore us. In that case the reformation of the mortgage was for the 
purpose of subjecting property not attempted to be described at all. 
The property in question in the case before us was incorrectly described. 
In that case it was said that equity would not create a mortgage, and 
cut off the equity of redemption at a single stroke. In this case the 
property is covered by the mortgage by an erroneous description, 
which was corrected by the supplemental proceedings ; the original 
decree cut off the equity of redemption, and the expiration of time cut 
off the redemption under the statute. 

We reach the conclusion that the instruction given to the jury 
above quoted was erroneous, as the property had been alienated be- 
fore its destruction by fire. 

Other questions discussed by counsel need not be considered, as the 
conclusion we reach makes a fina) disposition of the case. 

Reversed. 





